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PREFATORY NOTE 


It is the purpose of this publication to make available to interested 
persons, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as con- 
trasted with quasi-legislative) character, and which, under the appli- 
cable statues, can be made by the Secretary of Agricuture, or an 
officer authorized by law to act in his stead (the Under Secretary, 
the Assistant Secretary, or an officer appointed under the act of 
April 4, 1940 (5 U. S. C. 1940 ed. 516a-e), only after notice and hear- 
ing or opportunity for hearing have been given. These decisions 
do not include rules and regulations of general applicability which 
are required to be published in the Federal Register or (for reasons of 
policy) decisions issued under one statute which expressly authorizes, 
but does not require the publication of the facts and circumstances 
of a violation, unless the Secretary in his decision has specifically 
ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U. S. C. 1940 ed. 601 et seq.), the Com- 
modity Exchange Act (7 U. S. C. 1940 ed. 1 et seq.), the Federal 
Seed Act (7 U. S. C. 1940 ed. 1551 et seq.), the Grain Standards 
Act (7 U.S. C. 1940 ed. 71 et seq.), the Packers and Stockyards Act, 
1921 (7 U.S. C. 1940 ed. 181 et seq.), and the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a et. seq.). These 
statutes are now administered by Agricultural Marketing Adminis- 
tration created by Executive Order No. 9069, February 23, 1942 (7 
F. R. 1409). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, thus: 1 A. D. 
472. It is unnecessary to cite the docket or decision number. Copies 
of monthly issues beginning with January of 1942 and annual bound 
volumes of the decisions will be available through the Superintendent 
of Documents, Washington, D. C. 
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(A. D. 178) 


In re InviNG SARNOFF, Petitioner. AMA Doc. No. 53-6. Decided August 7, 1942. 
PRELIMINARY STATEMENT 


This is a proceeding under the Agricultural Adjustment Act 
(1933), as amended and as reenacted and amended by the Agricultural 
Marketing Agreement Act of 1937 (7 U.S. C. 1940 ed. 601 ef seg.). 
It is similar, in many particulars, to Docket No. 53-1, involving 
the petition of Mutual Orange Distributors and others, in which a 
decision was rendered on March 7, 1942. That decision is published 
in the March 1942 number, beginning at page 207, of the decisions 
of the Secretary of Agriculture under the regulatory laws admin- 
istered by the Department of Agriculture (A. D. 68). Reference is 
made to it for a statement of all the provisions of the Statute and 
of Order No. 53, the California and Arizona lemon marketing order, 
with which this case is concerned. Other references to it are made 
below. 

On July 2, 1941, Irving Sarnoff, petitioner herein, acting under 
section 8c (15) (A) of the act, filed with the Secretary a petition 
attacking the economic and legal validity of the order and asking 
that it be terminated and that he be exempted from it, from the re- 
lated marketing agreement, and from the act itself. He alleges that 
he does not buy lemons from growers, but from other handlers, pay- 
ing cash. He handles two to three thousand boxes per month. He 
sells to customers who ship out of the State. He cannot get an 
allotment, as he does not store nor make contracts with growers for 
lemons. The order will ruin his business, as other handlers will not 
sell him lemons for interstate shipment for less than they would sell 
such lemons to his customers. He did not sign the marketing agree- 
ment and does not want to be subject to the order. 

Petitioner claims that Order No. 53 is void because the votes taken 
on the agreement and the order were defective, because the method 
of computation for prorate bases, and its application, confiscate his 
property, and because the act under which the agreement and order 
were promulgated is unconstitutional. He states that, as he made no 
contract with the Secretary, and is not a first handler, the order is 
inapplicable to him. 

In accordance with applicable regulations, a hearing was held at 
Los Angeles, California, on September 23, 1941. Petitioner was the 
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only witness called. His testimony tended to support his allegations 
as to his operations. He said he could not afford to build storage 
facilities, and did not make contracts with growers. He did not say 
he had ever attempted to obtain a prorate base and allotments. He 
testified that occasionally other handlers would sell him lemons he 
could ship in interstate commerce. He said the amount of lemons 
he handles is too small to have any effect on lemon prices. 

After the hearing, a brief was filed on behalf of the petitioner. On 
February 7, 1942, the presiding officer’s report, containing prelimi- 
nary statement, findings of fact, conclusion, and ruling, was issued. A 
copy mailed to petitioner was returned undelivered, but a copy was 
sent to his counsel. No exception to the report has been filed. 


CONCLUSIONS 


For the reasons stated in the Mutual Orange Distributors case 
(A. D. 68), the soundness of Order No. 53 and of the Secretary’s 
related findings are not subject to attack in this proceeding through 
the introduction of evidence not before the Secretary when the order 
was issued. On the question of whether the findings are supported 
by evidence in the promulgation hearing record, this petitioner has 
offered nothing in addition to what was considered and decided 
in that case. 

In support of his claim that the order is discriminatory as to 
handlers in his position, petitioner presented evidence tending to show 
that, as he does not have adequate storage facilities to operate effi- 
ciently under the regulation, the order precludes him from procuring 
a prorate base and allotments thereunder sufficient to fill his order 
for interstate shipment, and will ruin his business unless it is annulled 
or he is excepted from it. He has not shown that he tried to get or 
applied for a prorate base or allotments. It must be concluded that 
he, just as the petitioners in the case to which reference has been 
made, has not established his allegations of discrimination nor quali- 
fied himself to complain, in a proceeding such as this, of a prorate 
base and allotments that he made no attempt to obtain. 

Petitioner’s contention that Order No. 53 is inapplicable to him 
because he is not a first handler is unsound. When he obtains lemons 
and ships them in interstate commerce, he is “a handler” within the 
meaning of the order, and is subject to regulation thereunder. 

That petitioner made no contract with the Secretary because he 
did not sign the marketing agreement is not pertinent here. It has 
not been contended that he is bound by the agreement, but he is bound 
by the order issued in accordance with the act. 

Petitioner has urged the invalidity of the order upon constitutional 
as well as statutory grounds. It is established that an administrative 
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officer should not hold a statute enacted by the Congress to be uncon- 
stitutional, unless and until a court of competent jurisdiction has so 
ruled. By parity of reasoning, the Secretary should not hold a regu- 
lation prescribed by him.in his quasi-legislative capacity under a 
statute enacted by the Congress to be unconstitutional, except under 
like circumstances. 

It is concluded, accordingly, that the order is, in all respects here 
concerned, consonant with the act and in accordance with law, and 
that the relief requested by the petitioner should be denied. 

Because, as appears from the foregoing, a large part of the peti- 
tioner’s case falls outside the proper bounds of a proceeding of this 
kind, and because, as indicated above, the record in this proceeding 
does not warrant any legally significant findings with respect to the 
remainder of the petitioner’s case, no formal findings of fact of the 
usual sort have here been made. 


















ORDER 





In view of the foregoing conclusions, the relief requested by the 
‘petitioner is denied and the petition is dismissed. — 
This document, including preliminary statement, conclusions, and 
order, shall be served on the parties by registered mail or in person. 
Tuomas J. FLAvIN 
Assistant to the Secretary of Agriculture 









(A. D. 179) 
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In re MARTIN S. Cosarove, doing business as Martin S. Cosgrove AND Sons, 
Petitioner. AMA Doc. No. 4-94. Decided August 31, 1942. 











PRELIMINARY STATEMENT 






Order No. 4, as amended (hereinafter called the “order’’),’ issued 
pursuant to the Agricultural Adjustment Act (1933), as amended 
and as reenacted and amended by the Agricultural Marketing Agree- 
ment Act of 1937 (hereinafter called the “act”),? regulates such 
handling of milk by handlers in the Greater Boston, Massachusetts, 
marketing area as is in interstate commerce or as directly burdens, 
obstructs, or affects interstate commerce. 

By regulations * promulgated in respect of proceedings under sub- 
section (15) (A) of section 8c of the act,* provision is made for hear- 





















1 The order, as it existed at the times here pertinent, appears in Title 7, Ch. IX, secs. 
904,1—904.19, incl., Code of Fed. Regs., and Title 7, Ch. LX, secs, 904.2 et seq., Code of Fed. 
Regs. 1939 Supp. 
7 U.S.C.A. 601-659, incl. 
2 brag Regs., Series D, No. 1 (Title 7, Ch. IX, secs. 900.100—900.122, incl., Code of Fed. 
egs.). 
47 U.S.C.A. 608¢ (15) (A). 
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ings on written petitions filed by handlers complaining of the 
specific terms or provisions of any order issued by the Secretary under 
the act. 

In accordance with these regulations, Martin S. Cosgrove, doing 
business as Martin S. Cosgrove and Sons, (hereinafter called the 
“petitioner”), a handler of milk as defined in the order, and, there- 
fore, subject to regulation thereunder, filed a petition complaining 
of determinations by the market administrator. The determinations 
complained of were that certain milk received for marketing by the 
petitioner during the months of August 1939 to December 1939, 
both inclusive, did not constitute receipts from the petitioner’s own 
productions, and that, accordingly, there was due to the market 
administrator with respect to such milk the sum of $928.72 by virtue 
of the provisions of article VIII (section 904.9), relating to payment 
for milk received by handlers from producers, and the provisions 
of article X (section 904.11 (a)), relating to payments by handlers 
for the expenses of the administration of the order. 

The Secretary, on the basis of the petition and in accordance with 
the regulations, caused to be given due notice of a hearing to be held: 
on March 24, 1941, at Boston, Massachusetts, for the purpose of 
receiving evidence on the matters put in issue by the petition. The 
hearing was not completed on that date but was recessed from time 
to time and from place to place and was finally completed on 
April 26, 1941. 

It appeared at the hearing that: 

(1) The petitioner, prior to the period involved in this proceeding, 
secured his milk supply solely from other handlers but such sources 
of supply had not always proved reliable. Accordingly, the peti- 
tioner entered into negotiations with certain owners of dairy cattle 
in Vermont, namely, Earl J. Gates, R. C. Place, and Mrs. H. C. 
Rhodes, whereby he purported to purchase certain cows from such 
persons. The transaction with Mrs. Rhodes was carried out largely 
through her husband, H. C. Rhodes. In the case of each transaction, 
a bill of sale was executed stating a purchase price, a down payment 
of 10% of such price being made in two of the transactions and 12% 
in the remaining transaction, and a note, secured by a duly recorded 
mortgage upon the cows, was given for the balance. No payment 
of interest or principal upon any of such notes was made during the 
period involved here. As of January 1, 1940, the cows were trans- 
ferred by the petitioner to Martin S. Cosgrove and Sons, Inc., the 
petitioner’s business having become a Massachusetts corporation as 
of such date. No evidence was introduced showing any payment of 
interest or principal on any of such notes by the corporation or by 
the petitioner at any time after January 1, 1940. 
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(2) After the alleged purchases of the cows by the petitioner, the 
vendor became a so-called “herdmaster” of the cows pursuant to a 
contract with the petitioner under which the alleged vendor cared 
for the cows, including the feeding, milking, etc., and delivered the 
milk according to instructions of the petitioner. The petitioner paid 
the “herdmaster” in each case ostensibly for “services and disburse- 
ments” but the payments were made on the basis of the quantity 
of milk delivered. In the case of the Rhodes’ herd, the “herdmaster” 
contract was signed by Wilbrod Luneau, hired man on the Rhodes’ 
farm, but the expenses of producing and delivering the milk were 
incurred by H. C. Rhodes and the proceeds of the checks issued in 
payment by the petitioner went to Rhodes. The milk was reported by 
the petitioner to the market administrator as milk of the petitioner’s 
own production but, subsequently, the market administrator deter- 
mined that the milk was received from producers and, accordingly, 
billed the petitioner for $928.72, this amount consisting of sums due 
(1) the producers’ “equalization pool” prescribed in paragraph 3, 
section 2, article VIII (section 904.9 (a) (3)) of the order, and (2) 
for market administration expenses as provided in section 1, article 
IX (section 904.11 (a)) of the order. 

The record does not disclose what portion of the milk involved 
came from each herd but does show that the only milk reported to 
the market administrator by the petitioner for the period involved 
here was reported as milk of the petitioner’s own production and 
milk received from other handlers. 

May 17, 1941 was fixed by the officer who presided at the hearing 
as the date on or before which briefs could be filed. A brief in behalf 
of the petitioner was filed within the prescribed period. 

On February 18, 1942, the presiding officer’s report, containing a 
statement of the case, conclusions, and recommended ruling of the 
Secretary, was served on the petitioner and the Department. On 
March 16, 1942, the petitioner filed exceptions to this report. 

The report was adverse to the petitioner and at the request of the 
counsel for the petitioner, oral argument on the exceptions was held 
hefore the Secretary on June 16, 1942. 


FINDINGS OF FACT 


On the basis of the record in this proceeding and after having 
considered the documents filed and the arguments made herein, I 
hereby find that: 

1. The petitioner, at the times here pertinent, was an individual 
doing business as Martin S. Cosgrove and Sons, at 3 Bruce Street, 
Dorchester, Massachusetts; was engaged generally in distributing 
milk and cream in the Greater Boston, Massachusetts, marketing 
area; and was a handler as defined in the order. 
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2. Prior to the times involved here, the petitioner’s source of milk 
supply consisted of other handlers and the petitioner’s only obligation 
under the order was to make reports to the market administrator of 
the receipts and disposition of such milk. 

3. On or about August 2, 1939, Earl J. Gates of Cambridge. Ver- 
mont, executed a bill of sale, purporting to sell to the petitioner 
59 Jersey cows for $4,340. Of this amount, $520 was paid by check 
and the balance by means of a note secured by a duly recorded 
mortgage upon the cows. Gates used the $520 toward the cost of 
equipment on the farm necessary in order to qualify the milk pro- 
duced on the farm for shipment as fluid milk to Boston, Massa- 
chusetts. No payments on principal or interest were made in connec- 
tion with the note during the period involved here. Gates entered 
into a “herdmaster” contract with the petitioner under which Gates 
agreed to care for the cattle, including the feeding and milking, to 
maintain no other milk-producing cattle on the farm, and to comply 
with rules of the petitioner designed to make the milk eligible for 
sale for fluid consumption under State and local health requirements 
in Vermont and Massachusetts. Under the contract, Gates incurred 
the expenses of producing the milk from the cows and delivering 
the milk to the petitioner. Gates was compensated by the petitioner 
on the basis of $2.25 for each hundredweight of milk of 3.7 butterfat 
content delivered by Gates, subject to a differential of 4 cents per 
hundredweight for butterfat variation, this differential being the 
same as that in effect under the order. 

4. On or about September 23, 1939, R. C. Place, of Essex Junction, 
Vermont, executed a bill of sale purporting to sell to the petitioner 
55 cows for $4,480. Of this amount, $448 was paid by check and the 
balance by means of a note secured by a duly recorded mortgage upon 
the cows. No payments on principal or interest were made in con- 
nection with the note during the period involved here. Place entered 
into a “herdmaster” contract with the petitioner, similar to that 
described in finding 3 above. He incurred the expenses of producing 
milk from the cows and delivering the milk to the petitioner. Place 
was compensated by the petitioner on the basis of $2 or $2.25 per 
hundredweight of milk of 3.7 butterfat content, subject to the same 
butterfat differential described in finding 3 above. 

In October 1940, Place borrowed $1,000 from Francis M. Cosgrove, 
the son of Martin S. Cosgrove and the manager of Martin S. Cos- 
grove & Sons. The loan was effected by means of a check dated 
October 5, 1939, issued by Martin S. Cosgrove to his son and then 
endorsed by him. The check was endorsed by Place and then en- 
dorsed over to The Farmers & Citizens Savings Co., Bucyrus, Ohio, by 
the Klink and Brooks Sales Company. A note for repayment of the 
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loan to Francis M. Cosgrove was executed by Place agreeing to the 
payment of $125 per month on the loan. 

5. On or about December 9, 1939, Mrs. H. C. Rhodes, of Georgia, 
Vermont, executed a bill of sale to the petitioner purporting to sell 
69 cows for $7,870. Of this amount, $787 was paid by check, and 
the balance by means of a note secured by a duly recorded mortgage 
upon the cows. No payments on principal or interest have been made 
in connection with the note. Wilbrod Luneau (who worked as a hired 
man upon the Rhodes’ farm prior to December 1939, and who con- 
tinued to so work on the farm during December 1939, performing 
the same duties as previously and for the same compensation paid 
to him by H. C. Rhodes) entered into a “herdmaster” contract with 
the petitioner similar to that described in finding 3 above. The ex- 
penses of producing and delivering the milk, however, were incurred 
by H. C. Rhodes, who received the proceeds of the checks issued by 
the petitioner to Luneau pursuant to the “herdmaster” contract. Milk, 
other than that produced by the cows alleged to have been sold to 
the petitioner, was produced on the Rhodes’ farm and this was shipped 
by Rhodes to the St. Albans Cooperative Creamery. Some of the 
cows ostensibly sold to the petitioner were pure-bred stock registered 
with a pure-bred Holstein association in the name of H. C. Rhodes 
and such registration continued after the alleged sale to the peti- 
tioner. 

6. Each of the “herdmaster” contracts referred to in findings num- 
bered 3, 4, and 5 were for a period of one year, continuing from year 
to year thereafter, but could be cancelled by either party upon one 
month’s notice. Each of said contracts also provided that the “herd- 
master” would indemnify and save harmless the petitioner from loss 
or damage arising from the death of or injury to any of the cows 
covered by the contract. 

7. In the case of each of the purported sales of cows, the cows re- 
mained upon a farm owned or operated by the alleged vendor, and 
the alleged vendor continued to operate the farm in substantially the 
same manner as previously except that Gates equipped his farm to 
make the milk produced thereon eligible for sale as fluid milk under 
health requirements of the City of Boston, Massachusetts. The peti- 
tioner acquired no interest in any of such farms or the property 
thereon. ! 

8. After some difficulty, permits for the sale of the milk involved 
were obtained from the City of Boston Health Department. The per- 
mits indicated Martin S. Cosgrove as the producer. 

9. A principal purpose of the petitioner, in working out the arrange- 
ments with Gates, Place, and Mrs. Rhodes, was to place himself in 
the status of a producer under the order. 
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CONCLUSIONS 


The pertinent provisions of the order, in effect at the times involved 
here, are as follows: 


“Article L Section 1. * * * 

“}. ‘Producer’ means any person who, in conformity with the health regula- 
tions which are applicable to milk which is sold for consumption as milk in the 
marketing area, produces milk and distributes, or delivers to a handler, milk of 
his own production. (Section 904.2 (e).) 

“6.."Handler’ means any person, irrespective of whether such person is a 
producer or an association of producers, wherever located or operating, who 
engages in such handling of milk, which is sold as milk or cream in the market- 
ing wrea, as is in the current of interstate or foreign commerce or which directly 
burdens, obstructs, or affects interstate or foreign commerce in milk and its 
products. (Section 904.2 (f).) 


* * * * 

“Article VI—Handlers Who Are Also Producers. 

“Section 1. Application of provisions——No provision hereof shall apply to a 
handler whose sole source of milk supply consists of receipts from his own 
production and/or receipts from other handlers, except that such handler shall 
make reports to the market administrator at such time and in such manner 
as the market administrator may require.” (Section 904.7.) 

No major controversy of fact occurs in this proceeding. The ques- 
tion for decision is whether, under the facts, the milk received by the 
petitioner as a result of the arrangements between the petitioner and 
Gates, Place, H. C. Rhodes, Mrs. H. C. Rhodes, and Wilbrod Luneau, 
respectively, was milk of the petitioner’s “own production” as these 
words are used in the order. 

It is concluded that the milk involved was not milk of the peti- 
tioner’s own production but was milk received from producers and 
should be accounted for under the order by the petitioner as such. 

At the outset, it is significant that payments under the “herdmaster” 
contracts were made on the basis of the quantity and the butterfat 
content of milk produced and delivered to the petitioner. No other 
payments were made by the petitioner to the alleged vendors except 
the down payments in connection with the alleged purchases of the 
cows. Hence, except for the down payments, the practical effect 
of the elaborate arrangements was that the petitioner, regardless of 
the risks inherent in production, was paying for milk delivered just 
as is done by the usual methods of purchase. The amount of the down 
payment, in each case, if the Gates’ transactions are typical, approx- 
imates merely the value of one month’s deliveries of milk. These 
facts, together with the failure of the petitioner to acquire any inter- 
est in the farms of the alleged vendors or any property thereon, the 
fact that either party could cancel the “herdmaster” arrangement on 
one month’s notice, the incurring of the expenses of production by 
the alleged vendors, the continuance of the alleged vendors to conduct 
their farming operations as usual, and the evident intention of the 
petitioner to acquire a producer-handler status simply for the purposes 
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of the order—all these considerations deny to the petitioner the 
status of a bona fide producer with respect to the milk involved. 

The facts constituting the basis of the petitioner’s contentions are 
considered to be substantially the same as those present in £'/m Spring 
Farm v. United States, 127 F. (2d) 920 (C. C. A. Ist 1942). In that 
case, the court upheld a determination that milk received by a handler 
under a “rather weird series of agreements,” very similar to these 
disclosed by this proceeding, was milk received from producers and 
was not milk coming within the exemption in the order for milk of 
the handler’s “own farm production.” See also Gray et al. vy. Powell, 
314 U. S. 402 (1941). 

Moreover, it is plain that the producer-handler exemption in the 
order was not intended to encompass the artificial status of the 
petitioner disclosed here. The record® of the hearing preceding 
the issuance of the order shows that the exemption was ineluded in 
the order because less than one percent of the volume of milk handled 
in the area was handled by producer-handlers. That the producer- 
handlers considered possessed a more direct and permanent interest in 
dairy farming than the tenuous interest disclosed here seems obvious. 
In addition, section 2 of article VI (section 904.7 (b)) of the order, 
dealing with producer-handlers who receive milk from other pro- 
ducers, provides exemption for milk of the handler’s own farm 
production. Similarly, the form prescribed by the market adminis- 
trator for the making of reports by handlers refers to milk of the 
handler’s own farm production, as is seen from the reports in this 
proceeding. 

Counsel for the petitioner argues that legal title to the cows was 
vested in the petitioner and, therefore, the petitioner owned the milk 
from such cows when it came into existence. Counsel also argues 
that, whatever the transactions between the petitioner and the alleged 
vendors, the milk was not “purchased” by the petitioner and is im- 
mune from the payment provisions of the order. Both of these con- 
tentions have been examined and disposed of unfavorably to the 
petitioner in Elm Spring’Farm v. United States, supra. With re- 
spect to the first argument, the court said (p. 926): 

“,. . The regulatory scheme embodied in the Order is an intensely practical 
business, and the question now before us is not to be determined by a purely 
abstract inquiry as to who had ‘title’ to the cows which produced the 
milk .. .” 

In connection with the second argument, the court, citing United 
States v. Rock Royal Cooperative, Inc., 307 U. S. 533, 578-581, held 
that the word “purchased,” as used in paragraphs (A) and (E) of 
section 8c (5) of the act, means “acquired for marketing.” If this 
argument of counsel for the petitioner is concerned with the wording 


5 Page 116 of Economic Brief, Exhibit 2. 
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of the order, it is sufficient to point out that the provisions of the 
order relating to classification of milk, payments for milk, and pay- 
ments for administrative expenses, use the words “received” or “de- 
livered” rather than “purchased.” 


ORDER 


In view of the foregoing facts and conclusions, the relief requested 
by the petitioner is denied and the petition is dismissed. 

This document, including preliminary statement, findings of fact, 
conclusions, and order, shall be served on the parties by registered 
mail or in person. 


Tuomas J. FLAvin 
Assistant to the Secretary of Agriculture 


(A. D. 180) 


In re Martin S. Cosgrove & Sons, Inc, Petitioner. AMA Doc. No. 4-95. 
Decided August 31, 1942. 


PRELIMINARY STATEMENT 


Order No. 4, as amended (hereinafter called the “order”),! issued 
pursuant to the Agricultural Adjustment Act (1933), as amended 
and as reenacted and amended by the Agricultural Marketing Agree- 
ment Act of 1937 (hereinafter called the “act”),? regulates such 
handling of milk by handlers in the Greater Boston, Massachusetts, 
marketing area as is in interstate commerce or as directly burdens, 
obstructs, or affects interstate commerce. 

By regulations * promulgated in respect of proceedings under sub- 
section (15) (A) of section 8c of the act,’ provision is made for 
hearings on written petitions filed by handlers complaining of the 
specific terms or provisions of any order issued by the Secretary 
under the act. 

In accordance with these regulations, Martin S. Cosgrove & Sons, 
Inc., (hereinafter called the “petitioner”), a handler of milk as de- 
fined in the order, and, therefore, subject to regulation thereunder, 
filed a petition complaining of certain determinations by the market 
administrator. The determinations complained of were that certain 
milk received for marketing by the petitioner during 1940 did not 
constitute receipts from the petitioner’s own production, and that, 

1The order, as it existed at the times here pertinent, appears in Title 7, Ch. TX, sces. 
904.0-904.12, incl., Code of Fed. Regs., 1940 Supp. 

Soa hick” dextes Gr ie, 1 (Title 7, Ch. IX, sees. 900.100—-900.122 incl., Code of Fed. 


Regs.). 
#7 U.S.C. A. 608e (15) (A). 
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accordingly, there was due to the market administrator with respect 
to such milk the sum of $9,013.48 by virtue of the provisions of 
section 904.8 (b) (3) of the order, relating to payment for milk 
received by handlers from producers, and the provisions of section 
904.10 (a), relating to payments by handlers for the expenses of the 
administration of the order. 

The Secretary, on the basis of the petition and in accordance with 
the regulations, caused to be given due notice of a hearing to be held 
on March 24, 1941, at Boston, Massachusetts, for the purpose of re- 
ceiving evidence on the matters put in issue by the petition. The 
hearing was not completed on that date but was recessed from time 
to time and from place to place and was finally completed on 
April 26, 1941. 

At the hearing, it appeared that: 

1. The petitioner, as of January 1, 1940, succeeded to the business. 
of Martin S. Cosgrove, doing business as Martin S. Cosgrove & Sons, 
a handler subject to regulation under the order. 

2. As of January 1, 1940, Martin S. Cosgrove ostensibly transferred 
to the petitioner 189 cows which Martin S. Cosgrove had allegedly 
purchased in 1939 from certain owners of dairy cattle in Vermont, 
namely, Earl J. Gates, R. C. Place, and Mrs. H. C. Rhodes. The 
cows had remained upon the farms owned or operated by the al- 
leged vendors and milk was produced from the cows and delivered 
to Martin §S. Cosgrove under so-called “herdmaster” contracts 
whereby the alleged vendor cared for the cows, incurred the expenses 
of producing the milk, delivered the milk to Martin S. Cosgrove, 
and was compensated on the basis of the quantity and butterfat con- 
tent of the milk delivered to Cosgrove. Such compensation was 
ostensibly for “services and disbursements” of the “herdmasters.” 
Cosgrove acquired no interest in the farms of the alleged vendors in 
1939 and made no payments to such persons, other than the payments 
computed on the basis of milk delivered to him, except down pay- 
ments in connection wiih the alleged purchases of the cattle. These 
down payments were 10 percent in the case of the alleged purchases 
from Place and Mrs. H. C. Rhodes, and 12 percent in the case of 
the alleged purchase from Gates. Notes, secured by duly recorded 
mortgages upon the cattle, were given by Martin S. Cosgrove for the 
balance of the alleged purchase price in each case, but no payments 
of principal or interest were made on the notes. 

3. During 1940, the cows purportedly purchased from Gates and 
Mrs. H. C. Rhodes by Martin S. Cosgrove and allegedly transferred 
from him to the petitioner remained upon the farms owned or oper- 
ated by the alleged vendors. The milk produced was delivered to 
the petitioner under the same arrangements as had existed with 
respect to Martin *. Cosgrove, except that the petitioner did not 
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enter into any written “herdmaster” contract. Gates changed the 
number of cows in the herd on his farm from time to time, but the 
mortgage given by Martin S. Cosgrove in 1939 was left unchanged. 
On May 11, 1940, Gates and Francis M. J. Cosgrove, treasurer of 
Martin S. Cosgrove & Sons, Inc., entered into a yearly lease of the 
Gates’ farm but no rent was paid under the lease. There was some 
evidence that Gates kept an account of his costs and expenditures 
in connection with the production of the milk involved and submitted 
statements of such items to the petitioner, but no payments were 
made to him by the petitioner in 1940 other than the payments com- 
puted on the basis of milk delivered by him to the petitioner. 

4 -(a). During 1940, milk was delivered to the petitioner from 
cows alleged to be owed by the petitioner and located on two farms 
in Vermont, owned or operated by R. C. Place. One of these farms 
was located in Colchester, Vermont and the other in or near Willis- 
ton, Vermont. Place had other farms and other cows, some owned 
by himself and some owned by other persons. The cows claimed to 
be owned by the petitioner consisted of the cows ostensibly purchased 
in 1939 by Martin S. Cosgrove from R. C. Place and allegedly trans- 
ferred to the petitioner, as of January 1, 1940, by Martin S. Cosgrove. 
Additional cows were claimed to have been purchased by the peti- 
tioner from R. C. Place in 1940. 

(b) The petitioner also introduced in evidence a bill of sale and 
a check for $1,600, indicating the purchase by Martin S. Cosgrove, 
Essex Junction, Vermont, of 22 cows on July 6, 1940, from the Klink 
& Brooks Sales Company of Bucyrus, Ohio. The petitioner intro- 
duced in evidence another check for $1,682 to the Klink & Brooks 
Sales Company, presumably for cows purchased. This check was 
dated August 12, 1940. 

(c) The exact number of cows on the Place farms throughout 
1940 which the petitioner claimed to own did not appear, due to sev- 
eral purported sales of cows to the petitioner by Place, several 
purported sales of cows by the petitioner to Place, the sale of an 
indeterminate number of cows at public auction by Place, and the 
alleged purchases of an indeterminate number of cows by Place for 
the petitioner. Sometime during the summer of 1940, the petitioner 
and R. C. Place executed a “herdmaster” contract, purporting to be 
retroactive to January 1, 1940. Under this contract, which was 
substantially similar to the “herdmaster” contract entered into be- 
tween Martin S. Cosgrove and Place, Place agreed to supervise pro- 
duction of milk by “cattle belonging to the corporation” on farms in 
Vermont and to care for, feedaand milk the cattle. The period of the 
agreement was for a year, and from year to year thereafter, provided 
that either party could terminate the agreement on the last day of 
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any calendar month by giving notice on or before the first day of the 
month. Under the contract, Place was to receive such sums from time 
to time as might be agreed upon. On May 11, 1940, Francis M. J. 
Cosgrove, in an individual capacity, executed a lease of the farm 
operated by Place in or near Williston, Vermont. No payments of 
rent were made under the lease. 

During 1940, Place was compensated by the petitioner for milk 
delivered on the same basis as existed in 1939 with respect to Martin 
S. Cosgrove. 

5. The milk delivered to the petitioner from the cows allegedly 
owned by it was reported by the petitioner to the market administra- 
tor as milk of the petitioner’s own production but, subsequently, the 
market administrator determined that the milk was received from 
producers and, accordingly, billed the petitioner for amounts totaling 
$9,013.48, such amounts consisting of sums due (1) the producers’ 
settlement fund prescribed in section 904.8 (b) (3) of the order, and 
(2) for market administration expenses as provided in section 904.16 
(a) of the order. 

The record does not disclose what portion of the milk involved 
was produced from each herd of cows but does show that the only 
milk reported to the market administrator by the petitioner for the 
period involved here was reported as milk of the petitioner’s own 
production and milk received from other handlers. 

May 17, 1941 was fixed by the officer who presided at the hearing 
as the date on or before which briefs could be filed. A brief in behalf 
of the petitioner was filed within the prescribed period. 

On February 18, 1940, the presiding officer’s report, containing a 
statement of the case, conclusions, and recommended ruling of the 
Secretary, was served on the petitioner and the Department. On 
March 16, 1942, the petitioner filed exceptions to this report. 

The report was adverse to the petitioner and at the request of the 
counsel for the petitioner, oral argument on the exceptions was held 
before the Secretary on June 16, 1942. 


FINDINGS OF FACT 


On the basis of the record in this proceeding and after having 
considered the documents filed and the arguments made herein, I 
hereby find that: 

1. The petitioner is a corporation organized and existing under 
the laws of the Commonwealth of Massachusetts. Its address and 
principal place of business is 3 Bruce Street, Dorchester, Massachu- 
setts; its officers and directors are Martin S. Cosgrove, President, 
Francis M. J. Cosgrove, Treasurer, Catherine E. Cosgrove, Clerk, 
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Martin S. Cosgrove, Francis M. J. Cosgrove and Catherine E. Cos- 
grove, Directors. 

2. Martin S. Cosgrove & Sons, Inc., at the time of the events and 
transactions concerned in this proceeding, was engaged generally in 
distributing milk and cream in the Greater Boston, Massachusetts, 
marketing area and was a handler as defined in the order. 

3. As of January 1, 1940, Martin S. Cosgrove & Sons, Inc., suc- 
ceeded to the business of Martin S. Cosgrove, doing business as 
Martin S. Cosgrove & Sons, a handler as defined in the order and, 
as of the same date, Martin S. Cosgrove allegedly transferred: to 
Martin S. Cosgrove & Sons, Inc., 189 cows which had been pur- 
portedly purchased in 1939 by Martin §. Cosgrove from Earl J. 
Gates, R. C. Place, and Mrs. H. C. Rhodes, owners or operators of dairy 
farms in Vermont. 

4. Transactions of Martin S. Cosgrove with Earl J. Gates 

On or about August 2, 1939, Earl J. Gates of Cambridge, Vermont, 
executed a bill of sale, purporting to sell to Martin S. Cosgrove 59 
Jersey cows for $4,840. Of this amount, 520 was paid by check and 
the balance by means of a note secured by a duly recorded mortgage 
upon the cows. Gates used the $520 toward the cost of equipment 
on the farm necessary in order to qualify the milk produced on the 
farm for shipment as fluid milk to Boston, Massachusetts. No pay- 
ments on principal or interest were made in connection with the 
note in 1939. Gates entered into a “herdmaster” contract with Cos- 
grove under which Gates agreed to care for the cattle, including the 
feeding and milking, to maintain no other milk-producing cattle on 
the farm, and to comply with rules of the petitioner designed to 
make the milk eligible for sale for fluid consumption under State and 
local health requirements in Vermont and Massachusetts. Under the 
contract Gates incurred the expenses of producing the milk from the 
cows and of delivering the milk to Cosgrove. Gates was compen- 
sated by Cosgrove on the basis of $2.25 for each hundredweight of 
milk of 3.7 butterfat content delivered by Gates, subject to a differ- 
ential of 4 cents per hundredweight for butterfat variation, this 
differential being the same as that in effect under the order. 

5. Transactions of Martin S. Cosgrove with R. C. Place 

On or about September 23, 1939, R. C. Place, of Essex Junction, 
Vermont, executed a bill of sale purporting to sell to Cosgrove 55 
cows for $4,480. Of this amount, $448 was paid by check and the 
balance by means of a note secured by a duly recorded mortgage 
upon the cows. No payments on principal or interest were made 
in connection with the note in 1939. Place entered into a “herd- 
master” contract with Cosgrove similar to that described in finding 
number 4 above. He incurred the expenses of producing milk from 
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the cows and delivering it to Cosgrove. Place was compensated by 
Cosgrove on the basis of $2 or $2.25 per hundredweight of milk 
of 3.7 butterfat content subject to the same butterfat differential 
described in finding 4 above. 

In October 1940, Place borrowed $1,000 from Francis M. Cosgrove, 
the son of Martin S. Cosgrove and the manager of Martin 8S. Cos- 
grove & Sons. The loan was effected by means of a check dated 
October 5, 1939, issued by Martin S. Cosgrove to his son and then 
endorsed by him. ‘The check was endorsed by Place and then en- 
dorsed over to The Farmers & Citizens Savings Co., Bucyrus, Ohio, 
by the Klink and Brooks Sales Company. A note for repayment of 
the loan to Francis M. Cosgrove was executed by Place agreeing to 
the payment of $125 per month on the loan. 

6. Transactions of Martin S. Cosgrove with Mrs. H. C. Rhodes, 
H.C. Rhodes, and Wilbrod Luneau 

On or about December 9, 1939, Mrs. H. C. Rhodes of Georgia, 
Vermont, executed a bill of sale to Cosgrove purporting to sell 69 
cows for $7,870. Of this amount, $787 was paid by check and the 
balance by means of a note secured by a duly recorded mortgage upon 
the cows. No payments on principal or interest were made in con- 
nection with the note in 1939. Wilbrod Luneau (who worked as a 
hired man upon the Rhodes’ farm prior to December 1939 and who 
continued to so work on the farm during December 1939, performing 
the same duties as previously and for the same compensation paid 
to him by H. C. Rhodes) entered into a “herdmaster” contract with 
Cosgrove similar to that described in finding 4 above. The expenses 
of producing and delivering the milk, however, were incurred by H. C. 
Rhodes who received the proceeds of the checks issued by Cosgrove 
to Luneau pursuant to the “herdmaster” contract. Milk other than 
that produced by the cows alleged to have been sold to Cosgrove 
was produced on the Rhodes’ farm and this was shipped by Rhodes 
to the St. Albans Cooperative Creamery. Some of the cows osten- 
sibly sold to Cosgrove were purebred stock registered with a pure- 
bred Holstein association in the name of H. C. Rhodes and such 
registration continued after the alleged sale to the petitioner. 

7. Each of the “herdmaster” contracts referred to in findings num- 
bered 4, 5, and 6 were for a period of one year, continuing from year 
to year thereafter, but could be cancelled by either party upon one 
month’s notice. Each of said contracts also provided that the “herd- 
master” would indemnify and save harmless the petitioner from loss 
or damage arising from the death of or injury, to any of the cows 
covered by the contract. 

8. In the case of ‘each of the purported sales of cows, the cows 
remained upon a farm owned or operated by the alleged vendor, 
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and the alleged vendor continued to operate the farm in substantially 
the same manner as previously except that Gates equipped his farm 
to make the milk produced thereon eligible for sale as fluid milk 
under health requirements of the City of Boston, Massachusetts. 
Cosgrove acquired no interest in any of such farms or the property 
thereon. 

9. After some difficulty, permits for the sale of the milk involved 
were obtained from the City of Boston Health Department. The 
permits indicated Martin S. Cosgrove as the producer. 

10. A principal purpose of Martin 8S. Cosgrove in working out the 
arrangements with Gates, Place, and Mrs. Rhodes was to place 
himself in the status of a producer under the order. 

11. During 1940, Gates continued to furnish milk to the petitioner 
from the cows purportedly purchased by Martin S. Cosgrove and 
transferred to the petitioner. Gates changed the number of cows 
in the herd from time to time but no change was made in the 
mortgage given by Martin S. Cosgrove in 1939 and no payments were 
made by the petitioner for the cows added to the herd. The milk 
was furnished and compensated for in the same manner and at the 
same rate of payment as that delivered by Gates to Martin S. Cos- 
grove in 1939. However, no written “herdmaster” contract was 
entered into by Gates and the petitioner. On May 11, 1940, Francis 
M. J. Cosgrove, as treasurer of Martin S. Cosgrove & Sons, Inc., 
entered into a lease with Gates of the farm upon which the Gates’ 
cows were located. The lease was for a period of one year from the 
first day of June 1940, and from year to year thereafter at a yearly 
rental of $1,500, payable semi-monthly. The lease could be termi- 
nated by either party at the expiration of any month by giving 
notice on the first day of the month. No rent was shown to be paid 
under the lease by the petitioner. Gates kept a record of his costs 
and expenditures in connection with the production of milk and sent 
statements of such items to the petitioner but the only payments by 
the petitioner during 1940 were the payments computed on the basis 
of the quantity and butterfat content of the milk delivered by Gates 
to the petitioner. 

12. During 1940, milk was delivered to the petitioner from the 
cows purportedly purchased by Martin S. Cosgrove in 1939 from 
Mrs. H. C. Rhodes and transferred to the petitioner. This milk was 
delivered and compensated for in the same manner and at the same 
rate of payment as had been the case in 1939 with respect to Martin 
S. Cosgrove. No written “herdmaster” contract was entered into by 
the petitioner. There were some calves born in 1940 of the cows 
supposedly owned by the petitioner; the male calves were sold by 
Rhodes and the heifers were removed to another farm owned or 
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operated by Rhodes. The cows were represented as the property 
of H. C. Rhodes in a tax list submitted on April 14, 1940, by him to 
the town of Georgia, Vermont. Some of the cows were pure-bred 
stock registered with a pure-bred Holstein association in the name 
of H. C. Rhodes and such registration continued during 1940. 

13. (a) As of January 1, 1940, Martin S. Cosgrove executed a docu- 
ment purported to transfer to the petitioner a number of cows includ- 
ing the cows which Martin S. Cosgrove had allegedly purchased in 
1939 from R. C. Place. On January 31, 1940, Place purportedly sold 
to the petitioner 22 cows for $1,910 and 44 cows for $3,665. On the 
same date, the petitioner purported to sell to Place 32 cows for $2,575. 
The bill of sale evidencing this transaction was signed by Martin S. 
Cosgrove in his individual capacity. The only cash payment in 
connection with these transactions was a payment of $300 to Place by 
the petitioner. With respect to the ostensible sale of the 32 cows to 
Place by the petitioner, Place credited the petitioner with $191, or 
10 percent, on the alleged purchase price of $1,910, and credited the 
petitioner with $66.50 on the alleged purchase price of $3,665, which 
together with a $300 cash payment by the petitioner, amounts to 10 
percent of $3,665. For the balance of the alleged purchase price of 
$1,910, namely, $1,719, a note was prepared. Whether the note was 
signed was not shown, and the copy of the note submitted in evidence 
bears no signature. A mortgage upon the cows as security for the 
note was executed by Francis M. Cosgrove and Martin S. Cosgrove 
but in their individual capacities; the affidavit thereto was executed 
only by the mortgagor and was not sworn to by either party. The 
mortgage was not shown to be recorded. The balance of the alleged 
purchase price of the cattle sold to Place by the petitioner on Jan- 
uary 31, 1940, namely, $2,317.50 ($2,575 less the credits of $191 and 
$66.50) was credited by Place on the original mortgage dated Septem- 
ber 23, 1939, given by Martin S. Cosgrove to Place. No evidence of 
payment by the petitioner of the balance of the alleged purchase 
price of $3,665 was shown. 

(b) The cows ostensibly acquired by the petitioner as described 
in subparagraph (a) above were kept on two farms owned or oper- 
ated by Place. One of these farms was located in Colchester, Ver- 
mont, and the other in or near Williston, Vermont. Place had other 
cows on other farms, some owned by him and some by other persons, 
but when any cows ostensibly owned by the petitioner were on either 
the Colchester or the Williston farm no other cows in lactation were 
kept on the farm. The herd on the Colchester farm ostensibly owned 
by the petitioner was dispersed during the latter part of 1940, the 
date being uncertain. Some of the cows were sold at public auction 
by Place and others were transferred to the Williston farm. Place then 
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sold some other cows to the petitioner. The details of these transac- 
tions, including the number of cows sold, the number of cows retained 
and the number of cows allegedly purchased, do not appear from the 
record. On October 1, 1940, the petitioner executed a mortgage to 
R. C. Place in the amount of $4,487, upon 71 cows (plus 11 springer 
cows). The mortgage was presumably given as security for a note 
for this amount but neither the note nor a copy thereof was offered 
in evidence. The affidavit to the mortgage was not sworn to and 
the mortgage itself was not shown to be recorded. This mortgage 
was prepared as an adjustment of the obligations between the 
petitioner and Place and a previous note and mortgage, either those 
of September 23, 1939, executed by Martin S. Cosgrove, or those of 
January 31, 1940, or both, were replaced by this mortgage. 

(c) On July 6, 1940, a bill of sale was executed by the Klink & 
Brooks Sales Company, Bucyrus, Ohio, indicating the sale of 22 cows 
to M. S. Cosgrove, Essex Junction, Vermont. The sale price was 
$1,600 and payment for the cows was made by petitioner’s check 
dated July 5, 1940. By a check dated August 12, 1940, the petitioner 
paid $1,682 to the Klink & Brooks Sales Company. It does not 
appear from the evidence that the 22 cows purchased by the peti- 
tioner’s check for $1,600 or the cows, if any, purchased by the peti- 
tioner’s check for $1,682, went to either the Colchester or the Williston 
farm and produced any of the milk involved. The petitioner’s 
books, however, treat the $1,600 as a debit under the heading “R. C. 
Place, Colchester” and the $1,682 as a debit under the heading “R. C.° 
Place, of Williston farms.” 

14. For the year 1940, the quantities of milk reported by the peti- 
tioner as milk of its “own farm production” or as follows: 

Pounds 


January 1-31, 96, 985 
February 1-3, 9, 775 
February 4-29, 1§ 93, 245 
March 1-31, 
April 1-30, 
May 1-31, 
June 1-30, 
July 1-31, 
August 1-31, 
September 1-30, 
October 1-31, 
November 1-30, 
December 1-31, 77, 031 


15. During 1940, Gates, H. C. Rhodes, R. C. Place, and Wilbrod 
Luneau carried on their farming operations in substantially the same 
manner as had been followed prior to 1940.. 


CONCLUSIONS 


The pertinent provisions of the order as they existed until February 
4, 1940, are as follows: 
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“Article I. Section 1. * * * 

“5. ‘Producer’ means any person who, in conformity with the health regula- 
tions which are applicable to milk which is sold for consumption as milk in the 
marketing area, produces milk and distributes, or delivers to a handler, milk 
of his own production. (Section 904.2 (e).) 

“6. ‘Handler’ means any person, irrespective of whether such person is a 
producer or an association of producers, wherever located or operating, who 
engages in such handling of milk, which is sold as milk or cream in the market- 
ing area, as is in the current of interstate or foreign commerce or which directly 
burdens, obstructs, or affects interstate or foreign commerce in milk and its 
products. (Section 904.2 (f).) 


* cs * * 

“Article VI—Handlers Who Are Also Producers. 

“Section 1. Application of provisions——No provision hereof shall apply to a 
handler whose sole source of milk supply consists of receipts from his own pro- 
duction and/or receipts from other handlers, expect that such handlers shall 
make reports to the market administrator at such time and in such manner as 
the market administrator may require.” (Section 904.7.) 


The pertinent provisions of the order as they existed from Febru- 
ary 4, 1940, for the remainder of the period involved here are as 
follows: 


“Sec. 9041 * * * 

“(5) The term ‘producer’ means any person who, in conformity with the 
health regulations which are applicable to milk which is sold for consumption 
as milk in the marketing area, produces milk and distributes, or delivers to a 
handler, milk of his own production, including any person reported by a handler 
as under contract with that handler, either individually or through a qualified 
association of producers of which he is a member, to have his milk received and 
paid for as part of the handler’s supply for the marketing area, but whose milk 
may be delivered to another plant of that handler, the handling of milk in which 
plant is not otherwise subject to the terms hereof. 

“(6) The term ‘handler’ means any person, irrespective of whether such 
person is a producer or an association of producers, wherever located or operat- 
ing, who engages in such handling of milk, which is sold as milk or cream in 
the marketing area, as is in the current of interstate or foreign commerce, or 
which directly burdens, obstructs, or affects interstate or foreign commerce 
in milk and its products. 

* * * * * * * 


“Sec. 904.6 Application of provisions—(a) Handlers Who Are Also Pro- 
ducers. (1) No provision hereof shall apply to a handler whose sole source of 
milk supply consists of receipts from his own production and/or receipts from 
other handlers, except that such handler shall make reports to the market admin- 
istrator at such time and in such manner as the market administrator may 


require.” 

The question for decision in this proceeding is whether the milk 
involved is milk of the petitioner’s “own production” or is milk re- 
ceived from producers. The question is the same as that presented by 
the petition (D-4—94) of the petitioner’s predecessor, Martin S. Cos- 
grove, doing business as Martin S. Cosgrove & Sons. In that proceed- 
ing, a ruling was made this day that the milk received by Martin S. 
Cosgrove & Sons in 1939 from the farms of Earl J. Gates, H. C. 
Rhodes, and R. C. Place was not milk of the handler’s “own 
production.” 

It is concluded that, in this proceeding also, the milk involved is. 
not milk of the petitioner’s “own production.” 
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The record shows, that despite all the various and complicated 
arrangements under which the petitioner obtained the milk, the 
only compensation received by the persons responsible for producing 
the milk, regardless of the risks of production, was at a rate based 
upon the quantity and butterfat content of the milk delivered to the 
petitioner, just as occurs in the case of milk purchased from producers 
by handlers. There were other payments by the petitioner’s predeces- 
sor in connection with cows alleged to have been purchased in 1939 
and one payment of $300 by petitioner in 1940 in connection with al- 
leged purchases of cows. These amounts were a very small part of 
the total value of the cows. 

The basis upon which the petitioner made payments to the “herd- 
masters,” the small amounts of the down payments in connection with 
the cattle alleged to have been purchased by the petitioner’s predeces- 
sor, the alteration of the composition of the herd upon the Gates’ 
farm without explanation of the disposition of the cows therefrom 
or the source of the cows added, the failure to show the payment of 
any rent under the alleged leases of the Gates and the Place farms to 
the petitioner, the report of H. C. Rhodes to the taxing authorities of 
the town of Georgia, Vermont, in which Rhodes stated that the cows 
were his property, the apparent exercise by Rhodes of ownership 
rights to the calves born of the herd upon his farm, the registration 
with a pure-bred Holstein association of some of the pure-bred 
stock in the herd in the name of H. C. Rhodes, the several sales and 
resales of numerous cows between the petitioner and R. C. Place, with 
only $300 cash changing hands—all these and other similar facts in 
the record deny to the petitioner the status of a bona fide producer 
with respect to the milk involved. 

In Elm Spring Farm v. United States, 127 Fed. (2d) 920, (C. C. A. 
Ist 1942), the court ruled that alleged purchasers of dairy cattle by 
a handler and delivery of the milk under arrangements substantially 
similar to these under consideration did not make the handler a pur- 
chaser of milk under the order. The court held that the arrange- 
ments were patently entered into for the purpose of enabling the 
handler to escape the obligations imposed on handlers under the 
order with respect to milk received from producers. See also Gray, 
et al. v. Powell, 314 U. S. 402 (1941), in which the United States 
Supreme Court upheld a determination by the Director of the Bitu- 
minous Coal Commission that a railroad company was not the “pro- 
ducer” of certain coal consumed by it. 

Counsel for the petitioner makes much of the purchases of cows 
from the Klink & Brooks Sales Company and the payment for such 
cows by the petitioner. He failed, however, to prove in the record, at 
least with any degree of clarity, that the cows purchased became the 
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property of the petitioner and that such cows did contribute some of 
the milk reported by the petitioner as milk of “his own production.” 
Moreover, it is interesting to note that while the petitioner claimed 
to have purchased 22 cows from Klink & Brooks on July 6, 1940, 
for’ $1,600, and to have paid $1,682 to Klink & Brooks for cows by a 
check dated August 12, 1940, the quantities of milk reported as milk 
of the petitioner’s “own production” after the transactions with Klink 
& Brooks were considerably lower than the quantities previously 
reported. Such a result would not seem to follow a sizeable increase 
in the cows ostensibly owned by the petitioner even though otherwise 
some seasonal decline in production might be expected. 

Moreover, as pointed out in the ruling made this day, in connection 
with the petition filed by the petitioner’s predecessor, Martin S. Cos- 
grove, doing business as Martin 8. Cosgrove & Sons, it is plain that 
the producer-handler exemption in the order was not intended to en- 
compass the artificial status of the petitioner disclosed here. The 
record ® of the hearing preceding the issuance of the order shows 
that the exemption was included in the order because less than one 
percent of the volume of milk handled in the area was handled by 
producer-handlers. That the producer-handlers considered possessed 
a more direct and permanent interest in dairy farming than the tenu- 
ous interest disclosed here seems obvious. In addition, section 904.6 
(a) (2) of the order, dealing with producer-handlers who receive 
milk from other producers, provides exemption for milk of the han- 
dler’s own farm production. Similarly, the form prescribed by the 
market administrator for the making of reports by handlers refers to 
milk of the handler’s own farm production, as is seen from the reports 
in this proceeding. 

Counsel for the petitioner contends that legal title to the cows 
was vested in the petitoner and, therefore, the petitioner owned the 
milk from: such cows when it came into existence. Counsel also 
argues that, whatever the transactions between the petitioner and 
the alleged vendors, the milk was not “purchased” by the petitioner 
and is immune from the payment provisions of the order. Both 
of these contentions were also made in the proceedings concerning 
the petitioner’s predecessor and, as seen in the ruling made, the con- 
tentions have been examined and disposed of unfavorably to the 
petitioner in Klm Spring Farm vy. United States, supra. With 
respect to the first contention, the court said (p. 926) : 

“ . . The regulatory scheme embodied in the Order is an intensely prac- 
tical business, and the question now before us is not to be determined by a 


purely abstract inquiry as to who had ‘title’ to the cows which produced the 
milk i 


® Page 116 of Economie Brief, Exhibit 2. 
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In connection with the second contention, the court, citing United 
States v. Rock Royal Cooperative, Inc., 307 U. S. 538, 578-581, held 
that the word “purchased,” as used in paragraphs (A) and (E) of 
section 8c (5) of the act means “acquired for marketing.” If this 
contention of counsel for the petitioner is concerned with the wording 
of the order, it is sufficient to point out that the provisions of the 
order relating to classification of. milk, payments for .milk, and 
payments for administrative expenses, use the words “received” or 
“delivered” rather than “purchased.” 


ORDER 


In view of the foregoing facts and conclusions, the relief requested 
by the petitioner is denied and the petiton is dismissed. 

This document, including preliminary statement, findings of fact, 
conclusions, and order, shall be served on the parties by registered 
mail or in person. 

Tuomas J. FLavin 
Assistant to the Secretary of Agriculture 


(A. D. 181) 


In re GRANDVIEW Darry, INC., et al., Petitioners. AMA. Doce. No. 27-32. Decided 
August 31, 1942. 


ORDER MODIFYING IN PART FINAL ORDER AND RULING 


On April 21, 1942, a supplementary order was issued in this pro- 
ceeding, granting the petition of the Dairy and Poultry Branch, 
Agricultural Marketing Administration, for reargument in the form 
of a brief or memorandum on that part of the final order of the 
Assistant to the Secretary, Robert H. Shields, entered on February 
9, 1942, relating to “Reclassifications from Class III-C to Class 
II-C.” The Agricultural Marketing Administration filed a brief in 
support of its petition for reargument and the petitioner filed a brief 
in answer to the brief filed by the Agricultural Marketing Adminis- 
tration. 

In its brief, the Agricultural Marketing Administration claims 
that the ruling of the Assistant to the Secretary is incorrect, “. : 
in that the sale of the milk to Arkport Dairies, Inc., definitely con- 
stituted delivery to a purchaser in the special cream area, as set forth 
in section 927.38 (b) (4) . . .” (p.7). 

The reply brief filed by the petitioner states that “There can be no 
controversy about the fact that Grandview, was the owner of the milk 
at all of the times when its location was ‘in the special cream area,’ 

. .” (p. 3). The reply brief goes on to state that “Grandview 
ceased to own the cream on its delivery to a purchaser in Massa- 
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chusetts and for the first time the cream had a new owner—the 
purchaser—and the transfer of title fixes the proper classification as 
III-C” (p. 3). The reply brief further states that “The record es- 
tablishes that there was no sale—Arkport never had title to the 
milk and the first sale was outside the special cream area and at 
the point of delivery in Massachusetts” (p. 4). 

Examination of the record to reconcile the conflicting statements 
in the briefs as to ownership of the cream prior to its delivery to 
purchasers in Massachusetts reveals that the joint petition filed by 
Grandview Dairy, Inc., and Arkport Dairies, Inc., complains of the 
reclassification of the milk by the market administrator in connec- 
tion with Arkport’s reports for the months of July and August, 1940. 
The only evidence with respect to the milk adduced at the hearing 
appears in the following colloquy between Mr. Cacioppo, President 
of the Grandview Dairy and Arkport Dairies, and Mr. Maltinsky, 
counsel for the petitioner : 


“By Mr. MatTinsky: 

“Q. Mr. Cacioppo, in July and August, did you sell any cream 
dairies or milk to companies in Boston ? 

“A. Yes. 

“Q. And can you tell us what companies they were? 

“A. We sold some to Douglas and Milholland, and we sold some 
to Whiting Milk Company. 

“Q. And where did that cream come from ? 

“A. Some of that cream came from Websters Crossing, and some 
from Arkport. 

“Q. Did any of that cream ever come into the plant of Grandview 
Dairy in the City of New York? 

“A. No. 

“Q. Did any of that cream, to your knowledge, ever come into the 
Metropolitan marketing area? 

“A. No. 

“Q. It did not? 

“A. No.” 


It appears from the foregoing testimony that some of the cream 
came from Websters Crossing and some from Arkport. The plant 
at Websters Crossing was maintained and operated by Grandview. 
It certainly is not clear from this testimony that the cream originated 
from the plants mentioned, particularly, since the reclassification 
complained of was in connection with Arkpor?’s reports to the market 
administrator. Similarly, it does not appear whether the cream 
moved from the plants mentioned to another plant operated by 
Grandview before being sold outside the special cream area. Theo- 
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retically, insofar as the testimony is concerned, the cream might have 
moved through more than two plants before being so sold. 

The petition, the evidence adduced at the hearing, the oral argu- 
ment before Assistant to the Secretary, Robert H. Shields, and the 
briefs filed in connection with the reargument—all considered to- 
gether give no clear picture of the movement of the cream involved, 
except that it was ultimately sold, presumably by Grandview, to pur- 
chasers outside the special cream area. Because Grandview and 
Arkport are affiliated corporations is not believed to make immaterial 
the movements of the cream between the plants operated by the 
separate corporations. 

At any rate, in view of the incompleteness and vagueness of the 
evidence adduced at the hearing by the petitioner, it is concluded 
that the petitioner has failed to establish facts which would warrant 
any finding that the market administrator erroneously reclassified the 
milk from Class III-C, as reported, to Class II-C. Consequently, 
that portion of the petition respecting the reclassifications from Class 
III-C to II-C is hereby dismissed and the order entered by Robert 
H. Shields, Assistant to the Secretary, on February 9, 1942, is modi- 
fied accordingly. However, since the relief requested by the peti- 
tioner in this regard constituted merely one of a number of matters 
complained of and may have been the subject of misunderstanding 
between the counsel for the petitioner and counsel for the Dairy and 
Poultry Branch, Agricultural Marketing Administration,’ dismissal 
is ordered without prejudice to the rights of the petitioner to file 
another petition on this matter within thirty days from the date of 
this order, if the petitioner so desires. 

This order shall be served on the parties by registered mail or in 
person. 

Tuomas J. Fiavin 
Assistant to the Secretary of Agriculture 


(A. D. 182) 


In re Harotp W. Hoven et al., Petitioners. AMA Doc. No. 4-98. Decided 
Angust 31, 1942. 


PRELIMINARY STATEMENT 


On October 1, 1940, Harold W. Holden and Harold W. Holden 
Corporation, Peabody, Massachusetts, the petitioners, filed petitions 
under Section 8c (15) (A) of the Agricultural Adjustment Act 
(1933), as amended and as reenacted and amended by the Agricul- 
tural Marketing Agreement Act of 1937 (7 U. S. CG. 1940 ed. 601 
et seq.). Petitioners alleged that they were handlers subject to Order 





A.D.182 AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 925 


No. 4 (7 CFR, 1939 Supp., and 1940 Supp., Part 904), regulating 
milk handling in the Boston, Massachusetts, milk marketing area, 
and asked that determinations made by the Boston milk market 
administrator with respect to their milk be held incorrect. 

A hearing was set for March 24, 1941, in Boston, and, after some 
continuances, was concluded on August 26, 1941. Thereafter, briefs 
were filed by the Government and by petitioners, and oral argument 
was held before the presiding officer. The presiding officer’s report, 
dated March 2, 1942, was adverse to the petitioners, and they filed 
exceptions to it. 

From the record, it appears that petitioners filed reports, with 
the market administrator, of the milk they bought and sold during 
semi-monthly periods from April 1, 1938 to July 31, 1940. Harold 
W. Holden, operated individually during the early part of this 
period, and later as a corporation. The documentary evidence makes 
no distinction between the individual and the corporate reports, and 
no such distinction is necessary for the purposes of this proceeding. 

When the administrator sought to verify petitioners’ reports by 
checking their records, the records were found to show cash pay- 
ments for milk not reported, but not the dates on which such milk 
was received, the prices, nor the identities of the sellers. Using in- 
formation obtained from petitioners as to prices paid, the admin- 
istrator computed the quantities of milk-represented by these cash 
payments, and determined such quantities to be milk received from 
new producers on the dates payments were made. Mr. Holden testi- 
fied that he paid producers for milk by check, and that all milk 
paid for in cash was purchased from other handlers. Petitioners 
claim, therefore, that these quantities should be determined to be 
milk received from other handlers. They also claim that all of this 
milk was not received on the dates on which payments were made, 
but no evidence was offered as to when any of it was actually 
received. 

Petitioners’ records showed quantities of milk sold to other 
handlers outside the marketing area, which had not been reported. 
Mr. Holden testified that this was milk which had been received 
from other handlers and not reported. He said he received it at 
different times from that reported, pasteurized it separately, and dis- 
posed of it to other handlers who distributed it outside the market- 
ing area. He said it was never commingled with what he sold inside 
the area, and for this reason he had not reported it. The market 
administrator included this as milk disposed of subject to Order No. 
4, in making his computations, but petitioners claim that, as it was 
kept apart from milk marketed in the area, it should not have been 
so considered. The Department pointed out that the figures re- 
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ported by petitioners show that they disposed of more milk than 
they received, in many periods. This occurred in one instance in 
five consecutive semi-monthly periods, and in another instance in 
seven such consecutive periods. Also, for the unreported amounts, 
disposition exceeded receipts in ten consecutive periods. None of 
these consecutive excesses of disposal over receipts can be accounted 
for by previously accumulated inventory, according to the figures. 
But when the reported and unreported figures are combined—that 
is, assuming the milk was not kept separate—the excess of disposal 
can be explained by excess of receipts in preceding periods. 

Some milk was reported by petitioners as used for standardizing 
cream and some for separation. Petitioners claim that their records 
show these quantities were correctly reported, and that the milk 
should be classified in Class II, whereas the market administrator 
reclassified it as Class I. The Department again referred to figures. 
An analysis of petitioners’ total cream receipts, including milk to 
standardization, cream purchases, and cream from separation, and 
their total cream sales, shows many instances of their disposing of 
more than they received, including runs of seven and of eight con- 
secutive periods, in amounts unexplainable on the basis of carry- 
over. The Department contends that these impossibilities demon- 
strate the inaccuracy of petitioners’ records concerning these two 
alleged uses of milk. 

Petitioners’ records indicated that, in some periods, they disposed 
of more milk than they received. The market administrator con- 
cluded that they must have received more than the records showed, 
and added a quantity, as received from new producers, to their re- 
ceipts sufficient to make receipts equal disposition, after excluding 
from disposition the milk claimed as used for standardization and 
separation. 

FINDINGS OF FACT 


1. The petitioner Harold W. Holden was, during the early part, 
and the petitioner Harold W. Holden Corporation was, during the 
remaining part of the period from April 1, 1938 to July 31, 1940, a 
handler of milk subject to Order No. 4, which regulates milk hand- 
ling in the Boston, Massachusetts, area. The business address of 
both petitioners is 117 Lynnfield Street, Peabody, Massachusetts. 

2. Petitioners filed, with the market administrator of Order No. 4, 
reports of milk received and disposed of during the semimonthly 
delivery periods between April 1, 1938 and July 31, 1940. 

3. Petitioners did not report receiving quantities of milk for which 
they paid cash. Their records showed dates and amounts of pay- 
ment, but not identities of sellers nor dates of receipt of the milk. 
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The market administrator determined that the milk involved was 
milk received from new producers on the dates payments were made. 

4. Petitioners sold milk to other handlers who disposed of it out- 
side the marketing area, but did not report this milk. It had been 
commingled and processed with the milk petitioners disposed of 
within the marketing area. The market administrator considered 
this in computing the amount of milk petitioners handled under Order 
No. 4. 

5. Petitioners reported quantities of milk as disposed of for 
standardization of cream and for separation. Their records did not 
show that the reported quantities were.so used. The market admin- 
istrator classified the reported quantities as Class I milk instead of 
Class IT. 

6. In some instances, the market administrator, in order to make 
petitioners’ receipts equal their disposal of milk, added quantities 
of milk received from new producers. 


CONCLUSIONS 


1. Receipts from new producers. 

To determine uniform prices to producers, as required by section 
904.7 (section 904.8 prior to February 4, 1940) of the order, the 
market administrator had to determine whether petitioners’ milk 
came from other handlers. To determine how much money peti- 
tioners should pay to or receive from the producer settlement fund, in 
accordance with section 904.8 (904.9 before February 4, 1940), he 
had to ascertain whether milk received from producers came from 
new or old ones, as the section provided for petitioners to pay new 
producers lower prices for milk than old ones. The failure of peti- 
tioners’ records to show definitely where they got all their milk did 
not relieve the administrator of any part of this duty, and he made 
the necessary decisions and computations. Having found that the 
unreported milk was recieved from new producers, he did not have 
to prove this was correct simply because it was attacked in this 
proceeding. The burden remained on the petitioners to show that, 
upon the evidence available to him, the administrator should have 
found that the milk was received from other handlers. Not having 
reported this milk in the first place, and having failed to keep 
records definitely showing the facts which the: administrator was 
authorized to verify by section 904.5 (e) (this was 904.6 (e) before 
February 4, 1940) of the order, petitioners are not in a favorable 
position to question his conclusions. The evidence put in at the 
hearing is not definite enough to support the claim that the unre- 
ported milk was received from other handlers. The ruling of the 
market administrator on this point should not be disturbed. 
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2. Dates of receipts. 

In the absence of any record of any other dates, it was reasonable 
and natural to consider the quantities of. milk bought for cash as 
having been received when they were paid for. The claim that some 
of them were received before the dates of payment, without specify- 
ing which ones and when they were actually received, is certainly 
insufficient to establish that error was committed in this intance. 

3. Commingling. 

Testimony of one witness is the only evidence that the unreported 
milk was not commingling with that reported. The agreed figures 
disprove this. It was correctly determined that the unreported milk 
was subject to the order. 

4. Claim of Class II. 

Article III of Order No. 4, as amended July 28, 1937 (7 CFR 
904.4), provided that “all milk not specifically accounted for as class 
II milk shall be class I milk.” Section 904.4 (b) (1) of the order, 
as amended January 13, 1939 (this was changed to 904.3 (b) (1) 
on February 4, 1940), provided that “Class I milk shall be 
all milk the utilization of which is not established as Class IT milk.” 
These provisions place the responsibility upon the handler claiming 
Class II utilization to establish and specifically account for such 
utilization. Petitioners’ records regarding cream, purporting to show 
an impossible situation, were insufficient to show Class II use, and 
the administrator properly disallowed the claim. 

5. Receipts to balance disposal. 

The market administrator’s conclusion that petitioners must have 
obtained as much milk as they disposed of seems reasonable, and 
should not be changed. His other rulings on this point should not be 
disturbed, for the reasons stated in the first paragraph of these 


conclusions. 
ORDER 


In view of the foregoing, the relief requested by the petitioners is 
denied and their petitions are dismissed. Copies hereof shall be served 
on the petitioners by registered mail or in person, and on the Agricul- 
tural Marketing Administration. 

Tuomas J. FLAvin 
Assistant to the Secretary of Agriculture 


(A. D. 183) 


In re Mazer Live Poutrry Corporation, Respondent. P. & S. Docket No. 1440. 
Decided August 5, 1942. 
PROCEEDINGS 
On November 28, 1941, the Chief of the Agricultural Marketing 
Service issued an inquiry and notice under the poultry provisions 
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of the Packers and Stockyards Act, 1921 (7 U. S. C. 1940 ed. 181 
et seg.), in which the respondent, Mazer Live Poultry Corporation, 
Brooklyn, New York, was directed to show, at a hearing, why its 
license as a live poultry dealer should not be revoked. It was alleged 
that respondent obtained its license on a showing that it was finan- 
cially able to meet its obligations, but that its financial condition had 
since become such that it is now impossible for it to meet its obliga- 
tions as a licensee. Respondent answered that it had never failed to 
pay its obligations regularly and in full. 

On March 10, 1942, a hearing was held in New York, New York, 
before Robert B. Throckmorton, an examiner. C. E. Miles, Office of 
the Solicitor, Department of Agriculture, appeared for the Govern- 
ment, and Ben Mazer, respondent’s president, appeared for respon- 
dent. Edmund J. Kohler, a Government accountant, testified that 
he had examined respondent’s records and computed its financial con- 
dition as of October 3, 1941. Its total current assets were then $7,- 
311.41, and its total liabilities were $11,794.66. In its 1941 operations, 
it lost over $2,300 by October 3. Its free quick assets were $5,593.07 
and its adjusted current liabilities were $7,794.66, leaving a deficit 
of $2,201.59 in free working capital. He said that B. Mazer and V. 
Mazer, officers of the corporation, had given waivers of sums which 
respondent owed them, but had thereafter withdrawn some funds. 
However, each subsequently loaned the respondent more than the 
sums withdrawn. The amounts waived were not considered as liabil- 
ities in computing the deficit in free working capital. Ben Mazer 
said that he could raise sufficient funds to keep respondent in business, 
and asked that he be given a month in which to do this. He said he 
buys poultry in Virginia, Tennessee, Kentucky, Indiana, and Con- 
necticut. He said that his wife withdrew some of the waived funds 
while he was out of town. 

The record shows no attempt by respondent to better its financial 
condition since the hearing. On June 10, 1942, an examiner’s report, 
recommending revocation of respondent’s license, was served on re- 
spondent, who has not excepted to it. The report was issued by Ray- 
mond L. Dillman, to whom the case was assigned after the examiner 
who held the hearing left the Department. 

































FINDINGS OF FACT 


1. New York, New York, was designated as subject to the poultry 
provisions of the Packers and Stockyards Act, 1921, effective Novem- 
ber 25, 1935. 

2. On February 13, 1941, the respondent, Mazer Live Poultry Cor- 
poration, was licensed under the act as a live poultry dealer in New 
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York, New York, on a showing that it was financially able to meet 
its obligations as a licensee. 

3. On October 3, 1941, respondent’s total liabilities exceeded its 
total assets, and it had a deficit of $2,201.59 in free working capital, 
full weight and credit being given to waivers of payment by officers 
of the corporation. 

4. During 1941, officers of the corporation, who had signed waivers 
of payment of amounts due them by the corporation, nevertheless 
withdrew sums from respondent, thereby reducing respondent’s funds 
then available for payment to other creditors. 

5. Respondent lost more than $2,300 in its 1941 operations by October 
3, 1941. 

CONCLUSIONS 


Respondent’s financial condition is considerably less favorable than 
that required of one applying for a license. Respondent obtained 
waivers of amounts it owed its officers, in order to have more funds 
upon which other creditors could depend for payment, but these 
waivers have been disregarded by the corporation and the officers. It 
does not appear likely that respondent’s financial condition will en- 
able it to meet the obligations it will incur as a licensee, and its license 
should be revoked. 

ORDER 


Ir Is Orverep that the license of Mazer Live Poultry Corporation, 
the respondent, as a live poultry dealer in New York, New York, is 
revoked. 

Ir Is FurrHer Orperep that a copy hereof shall be served on re- 
spondent by registered mail or in person, and that this order shall 
become effective 30 days after its date. 


Tuomas J. FLAVIN 
Assistant to the Secretary of Agriculture 


(A. D. 184) 


In re F. B. Mipwoon LIvE Pouttry CorPoRATION, Respondent. P. & S. Doc. No. 
1385. Decided August 6, 1942. 


PROCEEDINGS 


On June 10, 1941, the Assistant Secretary of Agriculture issued 
an inquiry and notice under the Packers and Stockyards Act, 1921 (7 
U.S. C. 1940 ed. 181 e¢ seg.) , ordering that a hearing be held to deter- 
mine whether the license of the F. B. Midwood Live Poultry Corpora- 
tion, Brooklyn, New York, as a live poultry dealer, should be revoked 
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because it was financially unable to meet its obligations as a licensee. 

At a hearing held in New York, New York, on June 23, 1941, 
before Robert B. Throckmorton, an examiner, C. E. Miles, Office of 
the Solicitor, Department of Agriculture, appeared for the Govern- 
ment, and Jay Cohen, New York, for the respondent. After the 
Government presented evidence showing that respondent had a defi- 
cit of over $28,000 on May 2, 1941, respondent’s counsel stated that 
respondent was arranging to settle with some of its creditors for 
2214%, and asked that the proceeding be held open for further 
evidence. After the hearing, documents were submitted showing 
the settlement with creditors and subordination of some obligations 
owed by respondent to debts owed for purchases of poultry. 

In his report, issued December 23, 1941, the examiner questioned 
the validity of the waivers because part of the debts subordinated 
had been paid after the subordination, even though respondent was 
trying to settle for poultry purchases for 2214 cents on the dollar. 
But even if the waivers were considered as valid and if the $5,460 
subordinated were deducted from liabilities, he said respondent still 
had a deficit of over $24,000, and he recommended revocation of its 
‘license. Respondent excepted to the report and asked for oral 
argument. 

On March 6, 1942, oral argument was opened before the Assistant 
Secretary. Respondent claimed that its fmancial condition was then 
much better, and offered new figures. The Government moved that 
the hearing be reopened for obtaining further data and showing that 
respondent had defrauded its creditors by paying debts subordinated 
to their claims. The Assistant Secretary dismissed the argument and 
sent the proceeding back for further hearing. 

The reopened hearing was held in New York on March 13, 1942. 
Edmund J. Kohler, a Government accountant, testified that respon- 
dent’s records showed that, as of March 6, 1942, it had an adjusted 
current free working capital deficit of $16,270.79. Parts of debts 
subordinated to poultry creditors in 1937 had since been paid. In 
1941, respondent had settled with many of its creditors for 2214%, 
but had paid some of them more than this. The deficit as of October 
31, 1941, was greater than that in March 1942 because, in the latest 
audit, Kohler had not considered subordinated amounts as adjusted 
liabilities except where the subordinations had been disregarded by 
subsequent payments. During June 1941, respondent paid Solomon 
and Harry Feinberg $100 each on loans. On June 9, 1941, respondent 
advanced $1,100 to 1681 University Avenue Holding Corporation 
This was repaid after respondent’s settlement with creditors. Re- 
spondent’s operations during 1942 resulted in a loss of over $1,000. 
It had purchased poultry continuously. 
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Respondent contended, at the hearing, that it had adjusted current 
assets of $4,473.54, and current liabilities of $5,623.21. On its own 
figures, there remains a deficit of $1,149.67. Rose K. Bermas, re- 
spondent’s bookkeeper, testified that, as of March 6, 1942, it owed 
Solomon Feinberg, its president, $5,247.69 ; Harry Feinberg, $3,777.15 ; 
and 1681 University Avenue Holding Corporation, owned by Solomon 
and Harry Feinberg, $12,227.02. It claims that these latter debts 
have been subordinated to claims arising from poultry purchases. 

The record shows that, after the subordination agreements were 
given, and respondent was granted its license, some of the loans sub- 
ordinated by the Feinbergs were paid off. Although the subordina- 
tions were supposed to have been in effect in June 1941, when 
respondent’s creditors settled for 2214 cents on the dollar, respondent 
made two payments to the Feinbergs during that month, and ad- 
vanced money to a corporation owned by the Feinbergs. A corpora- 
tion: whose liabilities exceed its assets as do respondent’s, whose 
creditors have been paid less than a fourth of their claims, and whose 
recent operations have resulted in a loss, must present much stronger 
evidence of the probability that it will pay future creditors, if it 
wishes the Secretary of Agriculture to find that it is financially 
qualified to hold its license. 

After the hearing, both parties filed suggested findings. An ex- 
aminer’s report, containing findings similar to those herein, and 
recommending revocation of respondent’s license, was served on the 
parties, and they have not excepted to it. 


FINDINGS OF FACT 


1. New York, New York, was designated as subject to the poultry 
provisions of the Packers and Stockyards Act, 1921, effective 
November 25, 1935. 

2. On December 18, 1937, F. B. Midwood Live Poultry Corpora- 
tion, the respondent, was licensed under the act as a dealer in live 
poultry at New York, New York. 

3. Respondent obtained its license upon a showing that it had 
procured subordinations of its indebtedness to several persons, includ- 
ing officers of the corporation, and thereafter, while indebted to 
persons from whom it had purchased poultry, it paid sums to persons 
who had given subordinations. 

4. Respondent, knowing it could not meet its financial obligations, 
purchased live poultry in New York, New York, and later com- 
promised with its creditors by agreeing to pay them 2214% of the 
purchase price of the poultry. 

5. As of March 6, 1942, there was a deficit of over $16,000 in 
respondent’s free working capital. 
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CONCLUSIONS 


Respondent’s paying subordinated debts constituted fraud upon 
those it owed for poultry. Its purchases of poultry constituted im- 
plied false representations that it was able to pay for the poultry. 
Its deficit in free working capital prevents it from meeting the 
requirements of licensees. For these violations of the act, its license 


should be revoked. 
ORDER 


Ir Is Orprrep that the license of F. B. Midwood Live Poultry Cor- 
poration, 2256 Nostrand Avenue, Brooklyn, New York, as a live 
poultry dealer at New York, New York, is revoked, effective 30 days 
after the date hereof. 

Ir Is Furruer Orverep that a copy hereof be served on the corpora- 
tion by registered mail or in person. 

Grover B. His 
Assistant Secretary of Agriculture 


(A. D. 185) 


In re Meyer MArorzNik, doing business as M & M Pouttry Company, Re- 
spondent. P. & S. Doc. No. 1441. Decided August 7, 1942. 


s 


PROCEEDINGS 


On November 29, 1941, the Chief of the Agricultural Marketing 
Service issued an inquiry and notice under the poultry provisions of 
the Packers and Stockyards Act, 1921 (7 U. S. C. 1940 ed. 181 e¢ seq.), 
in which it was alleged that the respondent, Meyer Marotznik, doing 
business as M & M Poultry Company, New York, New York, and 
Newark, New Jersey, obtained his license on a showing that he was 
financially able to meet his obligations, but that his financial condi- 
tion had since become such that it is impossible for him to meet his 
current obligations as a licensee. A copy of the inquiry and notice 
was served on respondent, but no answer was filed. On February 
26, 1942, he was notified that a hearing would be held in New York 
on March 10, 1942. 

At the appointed time and place, a hearing was begun in New 
York, New York, before Robert B. Throckmorton, an examiner. 
C. E. Miles, Office of the Solicitor, Department of Agriculture, 
appeared for the Government. Respondent did not appear. Clifford 
V. Evans, a Government accountant, testified that he had examined 
respondent’s records and computed his financial condition as of Sep- 
tember 26, 1941. His adjusted current assets were $3,290.87 and his 












534 AGRICULTURE DECISIONS A. D. 185 


adjusted current liabilities were $3,736.89, leaving a deficit of $446.02 
in free working capital. Another examination of the records showed 
that respondent had a free working capital of $1,852.72 as of February 
13, 1942. It was apparently after this date that he began buying 
large quantities of poultry in Philadelphia. 

The hearing was adjourned until the following day to get respond 
ent in. He appeared and testified to having bought poultry in 
Philadelphia in February 1942, for much of which he had not paid 
because he did not have the money. He said he also owed over $3,000 
for poultry purchased in Newark. He is now out of business, but his 
father is operating at the place of business. Respondent intends to 
pay-his debts out of his weekly salary. 

On May 20, 1942, an examiner’s report, recommending revocation 
of respondent’s license, was served on respondent, who has not ex- 
cepted to it. The report was issued by John C. Brooke, to whom the 
the case was assigned after the examiner who held ths hearing left 
the Department for the duration of the war. 


FINDINGS OF FACT 


1. The City of New York, New York, was designated as subject to 
the poultry provisions of the Packers and Stockyards Act, 1921, 
effective November 25, 1935. 

2. On February 3, 1939, the respondent, Meyer Marotznik, an indi- 
vidual doing business as M & M Poultry Company, was licensed under 
the act as a live poultry dealer in New York, New York, and Newark, 
New Jersey, on a showing that he was financially able to meet his obli- 
gations as a licensee. 

3. On September 26, 1941, respondent’s adjusted current liabilities 
exceeded his adjusted current assets, and he had a deficit of $446.02 
in free working capital. 

4. In February 1942, respondent bought live poultry in Philadel- 
phia, Pennsylvania, and shipped it to New York City. For this 
poultry, on March 11, 1942, he still owed L, Litow & Sons $1,598.87 
and Integrity Poultry Company $738.88, which he did not have the 
money to pay. 

5. On March 11, 1942, respondent owed a total of $3,048.33 to 
various poultry dealers in Newark, New Jersey, for poultry 
purchased, which he did not have the money to pay. 


CONCLUSIONS 


Respondent’s financial condition will not enable him to meet the 
obligations incurred by a licensee, and his license should be revoked. 
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ORDER 


Ir Is Orverep that the license of Meyer Marotznik, doing business 
as M & M Poultry Company, the respondent, as a live poultry dealer 
under the Packers and Stockyards Act, 1921, is revoked. 

Ir Is FurtHer Orperep that a copy hereof shall be served on re- 
spondent by registered mail or in person, and that this order shall 
become effective 15 days after its date. 

Tuomas J. FLAVIN 
Assistant to the Secretary of Agriculture 


(A. D. 186) 


In re Coney ISLAND LivE Pouttry CorporATION, Respondent. P. & S. Doc. 
No. 1397. Decided August 15, 1942. 


ORDER DISMISSING PROCEEDING 


Pursuant to an inquiry and notice issued by the Department, a 
hearing was held in New York, New York, on September 26, 1941, 
for the purpose of determining whether the financial condition of 
the respondent was such as would warrant permitting it to continue 
as a licensee under Title V of the Packers and Stockyards Act, 1921, 
as amended (7 U.S. C. 1940 ed. 181). It was alleged that, since the 
issuance of the license to the respondent, its financial condition had 
become so impaired as to make it impossible for it to discharge the 
obligations it currently incurred in its operations as a licensee under 
the act. 

An audit submitted by the Government, at the hearing, showed 


‘that, as of March 28, 1941, the respondent’s current liabilities exceeded 


its current assets by the sum of $2,146.60. After the hearing, the re- 
spondent submitted, for consideration by the Department, an audit 
prepared by a certified public accountant. This audit showed that, 
as of April 3, 1942, the respondent’s current assets exceeded its current 
liabilities by the sum of $606.46. 

In view of the showing made by the respondent as to its financial 
condition as of April 3, 1942, it is concluded that there is not sufficient 
evidence of record to support the allegation that the respondent is 
not able to discharge the obligations it currently incurs in its opera- 
tions. This proceeding is, therefore, hereby dismissed. This 
document shall be served upon the respondent by registered mail or 
in person. 

Grover B. Hitt 
Acting Secretary of Agriculture 





AGRICULTURE DECISIONS 
(A. D. 187) 


Nat J. Pottn, Doing business as INTEGRITY Pou_try Company, Complainant, v. 
THADFOoRD Live Pouctry, INc., Respondent. P. & 8S. Doc. No. 1459. Decided 
August 25, 1942. 


PROCEEDINGS 


On December 15, 1941, Nat J. Polin, doing business as Integrity 
Poultry Company, Philadelphia, Pennsylvania, filed a complaint 
under the Packers and Stockyards Act, 1921 (7 U. S. C. 1940 ed. 181 
et seqg.), against Thatford Live Poultry, Inc., Brooklyn, New York. 
Complainant alleged that he had sold a load of live poultry to re- 
spondent for $888.98, delivered at Philadelphia, that the poultry was 
shipped to respondent in Brooklyn, and that respondent had accepted 
the poultry but had paid only $840.18 for it, leaving a balance due of 
$48.80. Respondent answered that the $48.80 was deducted pursuant 
to an agreement made in a telephone conversation with complainant 
after arrival of the poultry, and that the $840.18 was payment in full. 

Since no oral hearing was requested, the evidence was submitted in 
writing, as is authorized by the rules of practice. 

It is undisputed that respondent bought a load of poultry from 
complainant at a total price of $888.98, that the poultry was shipped 
from Philadelphia to Brooklyn, and that respondent paid only 
$840.18 for it, after a telephone conversation with complainant. The 
only dispute is whether the $840,18 was agreed upon by the parties as 
payment in full. 

Jacob Mintz, respondent’s president, in a sworn statement, said that 
when the poultry arrived, the shrinkage was found to exceed two 
pounds per basket, contrary to complainant’s agreement, and that the 
poultry was inferior to the quality ordered. He phoned Polin, and 
they agreed to deduct $48.80 from the invoice price. Polin then 
told the truck driver to accept $840.18, which was then paid and 
accepted as full payment, leaving no balance due. According to the 
sworn statement of Polin, the driver, when offered less than the 
invoice price, phoned his employer, who communicated with Polin. 
Polin then phoned Mintz, who complained of shrink and quality. 
Polin instructed the driver to take the poultry elsewhere, but was 
told that it had been unloaded and that Mintz had already sold some 
of it. Polin then told the driver to return to Philadelphia. From 
the sworn statement of Dorsey Burton, a truck driver employed by 
a trucker not connected with complainant or respondent, being the 
driver involved, it appears that some of the poultry was unloaded 
and slaughtered before being weighed. On being offered a check 
for about $50 too little, he phoned his employer when he could not 
locate Polin. Polin later phoned him and told him to deliver the 
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poultry to S. S. & B. Poultry Corporation, but on being informed 
this was impossible, told him to take the check and come home. 

The weight of the evidence favors the conclusion that complainant 
did not agree to reduce the original price of the poultry, but accepted 
the amount as part payment only, leaving a balance due. 


FINDINGS OF FACT 


1. Complainant, Nat J. Polin, is an individual doing business as 
Integrity Poultry Company, at 320 South Front Street, Philadelphia, 
Pennsylvania, and is licensed as a live poultry dealer under the 
Packers and Stockyards Act, 1921. 

2. Respondent, Thatford Live Poultry, Inc., is a corporation whose 
address is 111 Thatford Avenue, eine te New York, and is licensed 
under the act. 

3. On November 8, 1941, complainant sold respondent, for ship- 
ment from Philadelphia, Pennsylvania, to Brooklyn, New York, a 
truckload of live poultry at an agreed price of $888.98 f. o. b. Phila- 
delphia. 

4. The poultry was accepted by respondent and shipped in accord- 
ance with the contract, but respondent has paid only $840.18 on the 
purchase price, leaving a balance due of $48.80. 

5. Complainant did not agree to any deduction from the original 
price, and did not accept the $840.18 as payment in full. 

6. The complaint herein was filed on December 15, 1941, within 
90 days after the accrual of the cause of action. 


CONCLUSIONS 


Respondent’s failure to pay the full price agreed upon was a viola- 
tion of the poultry provisions of the act. Complainant should be 
awarded reparation for the unpaid balance, with interest. 


ORDER 


Ir Is Orperep that Thatford Live Poultry, Inc., within 30 days 
from the date of this order, shall pay to Nat J. Polin, doing business 
as ee, Poultry Company, $48.80 as reparation, with interest 
thereon at 5% per annum from November 8, 1941, until paid. 

Ir Is Furruer Orverep that a copy hereod shall be served on the 
parties by registered mail or in person, 

Tuomas J. Fuavin 
Assistant to the Secretary of Agriculture 
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(A. D: 188) 


Gust BALDAccINI, doing business as SAWYER FRUIT AND VEGETABLE COMPANY, 
Complainant, v. MELpon E. Datron, et al., partners, doing business as ARIZONA 
Propuce Company, Respondents. P. A. C. A. Doc. No. 4097. Decided June 


18, 1942, 

PROCEEDINGS 

The complainant, Gust Baldaccini, doing business as Sawyer Fruit 
and Vegetable Company, of McAllen, Texas, by formal complaint 
received in the Agricultural Marketing Service of the United States 
Department of Agriculture on September 24, 1941, seeks an award 
of reparation under the provisions of the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1940 ed. 499a), against 
the respondents, Meldon E. Dalton, Lyman E. Dalton, and E. L. 
Dalton, partners, doing business as Arizona Produce Company, 462 
S. W. Temple, Salt Lake City, Utah, for damages in the amount 
of $198.65, the balance due on a truckload of tomatoes purchased by 
the respondents from the complainant for shipment in interstate com- 
merce and later so shipped from McAllen, Texas, to Salt Lake City, 
Utah. The formal complaint and the report of investigation were 
mailed to the respondents on October 25, 1941, in accordance with the 
regulations (7 CFR 47.24; 6 F. R. 3508). 

The respondents, through their attorney, filed a demurrer, sworn to 
on November 19, 1941, which may be regarded as an answer. It is 
alleged in the demurrer, in substance, that the complaint does not 
state facts sufficient to constitute a cause of action; that it is unintelli- 
gible in several particulars; that the complaint is ambiguous; and that 
it is uncertain. 

In the complaint it is alleged that on May 24, 1941, the complain- 
ant sold to the respondents 318 lugs of tomatoes, the “total sale price 
being $529.45, f. o. b. McAllen, Texas;” that the tomatoes were in- 
spected at point of shipment on May 24, the inspection certificate 
being made a part of the complaint; that the tomatoes delivered to 
the respondents were of the kind, quality, and grade called for in 
the contract of sale; that the respondents shipped the tomatoes from 
McAllen, Texas, to Salt Lake City, Utah, in interstate commerce; 
and that the respondents remitted to the complainant the sum of 
$330.80, leaving a balance due of $198.65, no part of which has been 
paid. 

No oral hearing was held, but documentary evidence was submitted. 
The evidence discloses that on May 24, 1941, the complainant sold 
the tomatoes to the respondents for the total sum of $529.45, f. o. b. 
McAllen, Texas. The invoice of sale sets forth in detail the prices 
and the grades of the tomatoes. On May 24, 1941, the tomatoes were 
inspected by a Federal-State inspector at shipping point. His cer- 
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tificate of inspection discloses that the tomatoes graded U. S. No. 1, 
with the exception of 18 lugs which graded U. S. No. 2. The respond- 
ents issued a check for the agreed purchase price but stopped pay- 
ment thereon because on the afternoon of June 3, 1941, a restricted 
inspection indicated that there was an average of approximately 18 
per-cent decay in the tomatoes. The latter inspection certificate 
states that the tomatoes arrived at Salt Lake City on May 30, 1941. 
After stopping payment on the check for the contract price of the 
tomatoes, the respondent remitted $330.80, leaving a balance due of 
$198.65. 

The tomatoes were bought f. o. b. McAllen, Texas, and were 
accepted in Texas by one of the respondents. The Secretary has con- 
sistently held that under such circumstances the buyer is obligated 
in the amount of the full purchase price. 


FINDINGS OF FACT 


1. The complainant, Gust Baldaccini, doing business as Sawyer 
Fruit and Vegetable Company, is an individual whose post office 
address is McAllen, Texas. 

2. The respondents, Meldon E. Dalton, Lyman E. Dalton, and E. L. 
Dalton, are partners trading as Arizona Produce Company, at 462 
S. W. Temple, Salt Lake City, Utah, and have been licensed under the 
Perishable Agricultural Commodities Act, 1930, since August 19, 1941. 

3. On or about May 24, 1941, the complainant sold to the respond- 
ents a truckload of tomatoes for shipment in interstate commerce. 
The tomatoes were sold f. 0. b. McAllen, Texas, at the total agreed 
price of $529.45, and they were inspected at shipping point by a 
Federal-State inspector. 

4. The respondents accepted the tomatoes at McAllen, Texas, and 
transported them to Salt Lake City, Utah. 

5. The tomatoes arrived in Salt Lake City, Utah, on May 30, 1941, 
and the respondents issued a check in payment of the purchase price, 
but payment was subsequently stopped. 

6. The respondents remjtted $330.80 to the complainant, leaving 
a balance due of $198.65. 

7. The cause of action accrued on or about May 24, 1941, and the 
formal complaint was filed on September 24, 1941, which was within 
the nine months allowed under the act for the filing of a claim for 
reparation. 

CONCLUSIONS 
The failure of the respondents to account to the complainant for 


the balance of the purchase price of the tomatoes purchased from 
the complainant is a violation of the Perishable Agricultural Com- 
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modities Act, 1930, as amended. Reparation should, therefore, be 
awarded in favor of the complainant in the sum of $198.65, with 
interest thereon, and the facts and circumstances, as herein set forth,. 
should be published by.the Agricultural Marketing Administration. 


ORDER 


Ir Is Orpverep that the complainant, Gust Baldaccini, doing busi- 
ness as Sawyer Fruit and Vegetable Company, be, and he hereby is, 
awarded reparation against the respondents, Meldon E. Dalton, 
Lyman E. Dalton, and E. L. Dalton, partners, doing business as the 
Arizona Produce Company, Salt Lake City, Utah, in the sum of 
$198.65, with interest thereon at the rate of 5 percent per annym from 
May 24, 1941, until paid. 

Ir Is FurrHer Orperep that the respondents shall pay said sum, 
together with interest thereon, to the complainant, as reparation, 
within 30 days from the date of this order. 

Ir Is FurrHer Orverep that the facts and circumstances as herein 
set forth shall be published by the Argicultural Marketing Adminis- 
tration. 

Ir Is FurrHer Orperep that a copy hereof shall be served upon 
the parties, by registered mail or in person, and that, except as to the 
date of payment of reparation, this order shall become effective ten 
days from and after such completed service. 

Tuomas J. FLAviIn 
Assistant to the Secretary of Agriculture 


(A. D. 189) 
In re Sot JunsBerc, Respondent. P. A.C. A. Doc. No. 4081. Decided June 19, 1942. 
PROCEEDINGS 


In December 1941, a complaint against the respondent, Sol Juns- 
berg, doing business as §. Junsberg Produce Company, Kansas City, 
Missouri, was filed pursuant to the Perishable Agricultural Com- 
modities Act, 1930 (7 U. S. C. 1940 ed. 499a). It was alleged that 
respondent, a licensee, had failed to pay for three cars of apples and 
one car of potatoes which he had bought, accepted, and sold, in Octo- 
ber and November 1941. No formal answer was filed, but on Feb- 
ruary 5, 1942, respondent requested an oral hearing, and on February 
11, Mr. H. A. Spilman, Fruit and Vegetable Branch, Agricultural 
Marketing Administration, wrote him that a hearing would be held. 

After notice, a hearing was held on May 8, 1942, in Kansas City, 
before Jack W. Bain, an examiner. Joseph O. Parker, Office of 
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the Solicitor, Department of Argiculture, appeared for the Govern- 
ment, and respondent appeared in person. 

D. A. McDonald, vice president of the Union National Bank, 
Kansas City, identified papers showing that respondent had an 
account in that bank and ordered payment stopped on all checks: 
on November 10, 1941, as a result of which order three checks in- 
volved in this proceeding were returned unpaid. Dudley Brown, 
Kansas City fruit and vegetable broker, identified papers pertaining 
to the sale of the first car of apples mentioned in the complaint. 
Respondent testified that the allegations in the complaint were true. 
Of the money received from the sale of the apples and potatoes in- 
volved, he said he paid $692.51 to his father-in-law for money owed, 
upon the latter’s promise to obtain a loan of $2,500 for respondent. 
He stopped payment on all checks because he did not have sufficient 
money in the bank to pay them, but he planned to pay, out of the 
promised loan, all checks issued. The loan was not made, and he 
could not pay for the four carloads involved. If $1,000 to $1,100 
had not been taken from him on the promise that he would get a 
$2,500 loan, he would not have had to go into bankruptcy. He is now 
delivering and selling for his father, a dealer in produce. 

Both parties waived opportunity to file suggested findings and sub- 
mitted the case, for the examiner’s report, on the record. That 
report, proposing the findings, conclusions, and order herein, was 
served on the parties and they have not filed exceptions to it. 


FINDINGS OF FACT 


1. The respondent, Sol Junsberg, is an individual who did business 
as S. Junsberg Produce Company at 307 Main Street, Kansas City, 
Missouri. He obtained a license under the Perishable Agricultural 
Commodities Act, 1930, on January 9, 1940, which license was in 
effect through January 8, 1942, but has now expired. 

2. On October 21, 1941, through Brown & Loe, brokers, respondent 
purchased from S. C. Vandenburg a carload of apples shipped in ear 
PFE 92488 from Idaho to Kansas City, Missouri, for $694.46 net. 
He accepted and sold the apples and gave a check for the proper 
amount, but stopped payment on the check and has not paid for the 
apples. 

3. On October 27, 1941, through Brown & Loe, Brokers, respondent 
purchased from S. C. Vandenburg a carload of apples shipped in 
car PFE 41542 from Idaho to Kansas City, Missouri, for $524.59 
net. He accepted the apples and sold them, but has failed to pay for 
them. 

4. On October 27, 1941, through Brown & Loe, brokers, respondent 
purchased from S. C. Vandenburg a carload of apples shipped in 
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car PFE 30935 from Idaho to Kansas City, Missouri, for $560.74 
net. He accepted the apples and sold them, but has failed to pay for 
them. 

5. On November 5, 1941, through C. H. Gonder, a broker, respon- 
dent purchased from the Growers Non-Stock Co-op Association a 
carload of potatoes shipped in car MDT 146792 from Nebraska to 
Kansas City, Missouri, for $630. He accepted the potatoes and 
gave two checks for the total amount of $630, but stopped payment 
on the checks and has not paid for the potatoes. 


CONCLUSIONS 


Respondent’s acceptance and failure to account and pay for the 
four carloads of apples and potatoes constitute repeated violations 
of the act for which his license would have been revoked if it had not 
heretofore expired. 

ORDER 


Ir Is Orpverep that the Agricultural Marketing Administration 
shall publish the facts and circumstances of respondent’s violations, 
as set forth in this final order. 

Ir Is FurrHer Orperep that a copy hereof be served upon respond- 
ent by registered mail or in person, and that this order shall become 
effective fifteen days after its date. 

Tuomas J. Fiavin 
Assistant to the Secretary of Agriculture 


(A. D. 190) 


A. B. Casper & Company, Complainant, v. Crocker CasH Grocery, Respondent. 
P. A. C. A. Doc. No. 4164. Decided June 30, 1942. 


PROCEEDINGS 


On April 8, 1942, the complainant, Arthur B. Casper, an individual 
doing business as A. B. Casper & Company, Minneapolis, Minnesota, 
filed a complaint under the Perishable Agricultural Commodities Act, 
1930 (7 U. S. C. 1940 ed. 499a et seqg.), against the respondent, Joe 
Warden, an individual doing business as Crocker Cash Grocery, 
Crocker, Missouri. It is alleged that on January 27, 1942, complain- 
aut sold respondent a carload of potatoes shipped from North Dakota 
to Missouri, that respondent rejected the potatoes without reasonable 
cause, and that on resale of the potatoes, complainant suffered a loss, 
teparation is asked for $133.20, the difference between the contract 
price and the net return upon resale, A copy of the complaint was 
served on respondent on April 20, 1942, but no answer has been filed. 
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Pursuant to section 47.25 (c) of the rules of practice (7 CFR 47.25 
(c); 6 F. R. 3508), the allegations of the complaint are deemed to 


be admitted. 
FINDINGS OF FACT 


1. The complainant, Arthur B. Casper, doing business as A. B. 
Casper & Company, is an individual whose post office address is 402 
Gorham Building, Minneapolis, Minnesota. 

2. The respondent, Joe Warden, is an individual doing business as 
Crocker Cash Grocery, whose post office address is Crocker, Missouri, 
and during all the times mentioned in the complaint was subject to 
license under the Perishable Agricultural Commodities Act, 1930. 

3. On January 27, 1942, respondent purchased from complainant, 
for shipment from Grafton, North Dakota, to Crocker, Missouri, 
one carload of U. S. No. 1 Cobbler potatoes at the agreed net price of 
$622.80 delivered at Crocker. 

4. Complainant shipped a carload of U. S. No. 1 Cobbler potatoes 
from Grafton, North Dakota, to respondent in Crocker, Missouri, in 
car FGEX 11209 pursuant to the contract of sale, but respondent 
rejected the potatoes on the claim that they were not of the quality 
called for. 

5. After respondent’s rejection of the potatoes, complainant sold 
them for the best price obtainable, resulting in a net return to com- 
plainant of $489.60, or $133.20 less than complainant would have 
received had respondent complied with the contract. 

6. Complaint herein was filed on April 8, 1942, within nine months 
after the cause of action accrued. 


CONCLUSIONS 


Since the potatoes tendered by complainant to respondent con- 
formed to the specifications of the contract, respondent’s rejection 
was without reasonable cause and constituted a violation of Section 
2 of the Perishable Agricultural Commodities Act, 1930. Repara- 
tion should, therefore, be awarded for the damage caused and the 
facts should be published, 


ORDER 


Ir Is Orperep that the respondent, Joe Warden, doing business 
as Crocker Cash Grocery, within 30 days from the date of this 
document, pay to the complainant, Arthur B. Casper, doing business 
as A, B. Casper & Company, as reparation, the sum of $133.20 plus 
interest thereon at 5 percent per annum from January 30, 1942, 
until paid, 

Ir Is Furruer Orverep that the facts and circumstances, as set out 
in this document, be published. 
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Ir Is Furruer Orperep that a copy hereof be served forthwith 
upon the parties by registered mail or in person, and that this order, 
except as to service upon the parties and date of payment of repara- 
tion, shall become effective 10 days after its date. 

Tuomas J. FLAvIN 
Assistant to the Secretary of Agriculture 


(A. D. 191) 


PRENTICE Packine & Cotp SrorAce Co., Inc., Complainant, v. SecHTER Co., INc., 
Respondent. P. A. C. A. Doc. No, 4120. Decided August 3, 1942. 


PROCEEDINGS 


This is a complaint filed under the provisions of the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U. S. C. 1940 ed. 
4992). The complainant, Prentice Packing & Cold Storage Co., a 
corporation of Yakima, Washington, alleges that the respondent, 
Sechter, Co., Inc., a corporation of St. Paul, Minnesota, unlawfully 
rejected, at St. Paul; Minnesota, car PFE 37332, containing 1132 
20-pound lug boxes of unclassified Bartlett pears, which the re- 
spondent purchased from the complainant in interstate commerce 
at a price f. o. b. Yakima, Washington. It is alleged by the com- 
plainant that upon the resale of the rejected shipment it suffered a 
loss of $325.65. 

In its answer the respondent admits the purchase but alleges that 
it refused to accept the shipment when, on September 3, 1941, it was 
unable to secure possession of the papers entitling it to the delivery 
of the car since the First National Bank of St. Paul, an agent of the 
complainant, declined to release the papers or accept payment of 
the draft covering the purchase price of the pears. 

Since the controversy involved less than $500, this decision is 
rendered without an oral hearing in accordance with section 6 (c) of 
the act. 

The record stands undisputed that on or about the 13th day of 
August, 1941, the complainant, by contract in writing, sold in inter- 
state commerce to the respondent one carload of unclassified Bartlett 
pears consisting of 1132 20-pound lug boxes at the agreed price of 
60 cents per lug box, f. 0. b. Yakima, Washington. The total sale 
price of the car was $679.20, the shipping point Yakima, Washington, 
and the final destination point St. Paul, Minnesota. On or about 
August 15, 1941, the respondent notified the complainant that on ac- 
count of its contract not being confirmed on August 13, 1941, the 
respondent would refuse to accept the fruit unless the contract sale 
price was reduced from 60 to 55 cents per lug box. Whereupon the 
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sale price was reduced from 60 cents per box to 55 cents per box, 
f. o. b. Yakima, Washington, and the total sales price reduced from 
$679.20 to $622.60. The complainant shipped in interstate commerce 
from Yakima, Washington, to the respondent at St. Paul, Minnesota, 
the kind, quality, quantity, and grade of unclassified Bartlett pears, 
as was agreed upon by the parties, in car PFE 37332. The car of 
pears was diverted by the respondent from St. Paul to Minneapolis, 
at which point it arrived on August 24. The car remained at 
Minneapolis until August 29, when the respondent again diverted the 
shipment. This time the respondent diverted the car from Minne- 
apolis back to St. Paul, where it remained until September 3, 1941. 
On that date, September 3, 1941, the respondent refused the car 
for the alleged reason that the draft and bill of lading entitling the 
respondent to the delivery of the shipment from the carrier had 
been returned by the St. Paul bank to the Yakima, Washington, bank. 
After the respondent’s refusal of the car it was sold on September 
4, 1941, for the account of the respondent on the auction market at 
St. Paul, Minnesota, for the sum of $296.95. The loss thereby in- 
curred by the complainant because of the respondent’s rejection was 
the sum of $325.65. 

A report of investigation was made by the Agricultural Marketing 
Administration which discloses that the shipment was originally 
billed to the complainant “advise” the respondent. The draft had 
been drawn by the complainant against the respondent and attached to 
the bill of lading and delivery order as is usual in such cases. These 
papers were transmitted by the complainant through the Yakima 
branch of the National Bank of Commerce to the First National 
Bank and Trust Company of St. Paul, Minnesota. The First Na- 
tional Bank and Trust Company told the investigator that the re- 
spondent was advised on August 21, by written notification, that the 
draft was being held by the bank for collection. Apparently no at- 
tempt was made by the respondent to pay this draft and secure the 
attached paper which would entitle it to delivery of this shipment 
prior to September 3, 1941. 

The facts show that while the draft was through inadvertence 
returned by the St. Paul bank to the Yakima bank on September 2, 
1941, nevertheless, the complainant on the same day on which the 
respondent tendered payment to cover the draft and within a few 
hours thereafter released the car to the respondent but the re- 
spondent refused to take delivery. The facts further show that 
between August 24, 1941 and September 2, 1941, the draft was in 
the St. Paul bank and available to the respondent but during said 
period it did not attempt to pay for the shipment or secure the papers, 
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though the respondent repeatedly advised the railroad company that 
it was accepting the car and would pay for the same. 

The only issue in this proceeding is whether the respondent, after 
assuming dominion of the car by diverting it, could on September 3, 
1941, 10 days later, reject the shipment because the complainant, 
through its agent, would not accept immediate payment of the draft 
and release the necessary papers entitling the respondent to the de- 
livery of the shipment from the carrier. Previous to the 10th day, 
and for a period of 9 days, the draft and papers were available to 
the respondent, but the respondent made no attempt to pay the 
draft and obtain the papers. 

The respondent’s act of diverting the shipment must be considered 
" as exercising such control over it as to constitute acceptance. Even 
where there has been a breach of contract by the shipper the buyer’s 
act of diverting the shipment is held to eonstitute acceptance. How- 
ever, in such a case, the right is reserved to the buyer to recover 
damages as the result of the breach. In the instant proceeding, the 
respondent has not shown a breach by the complainant of any part 
of the contract. The refusal of the respondent to accept delivery of 
the car and pay for the same was unreasonable, and by reason thereof 
the complainant was forced to sell the car on the St. Paul auction to 
the damage of the complainant. This conclusion requires an award 
of damages in the complainant’s favor in the sum of $325.65, the 
amount of the contract price of the car of pears less the sum received 
on the resale thereof. 


FINDINGS OF FACT 


1. The complainant, Prentice Packing & Cold Storage Co., a Wash- 
ington corporation, has its office and principal place of business at 
Yakima, Washington. 

2. The respondent, Sechter Co., Inc., is a corporation with its 
office and principal place of business at 529 Jackson Street, St. Paul, 
Minnesota. The respondent corporation obtained license No. 54530, 
June 2, 1938, and during all the times mentioned in the complaint 
was duly licensed under the Perishable Agricultural Commodities 
Act, 1930, as amended. 

3. On or about August 13, 1941, the complainant contracted to sell 
and the respondent to buy in interstate commerce one carload of 
unclassified Bartlett pears, consisting of 1132 20-pound lug boxes, at 
the agreed price of 60 cents per box, f. o. b. Yakima, Washington. 

4. On or about August 15, 1941, the respondent notified the com- 
plainant that, on account of the contract not being confirmed on 
August 13, 1941, the respondent would refuse to accept the pears 
unless the sale price was reduced from 60 cents to 55 cents per box. 
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5. The sale price of the carload of pears was reduced from 60 cents 
to 55 cents a box, f. o. b. Yakima, Washington, and the total price 
was reduced from $679.20 to $622.60. 

6. The carload of pears was shipped by the complainant in inter- 
state commerce from Yakima, Washington, to St. Paul, Minnesota, 
in car PFE 37332. 

7. Prior to the arrival of the car, the respondent diverted it from 
St. Paul to Minneapolis, at which point it arrived on August 24, 
1941. The respondent was notified of the arrival and it, in turn, 
advised the carrier that it would accept the car but it failed and 
neglected to do so, and on August 29, 1941, the respondent diverted 
the car from Minneapolis back to St. Paul. The car arrived at St. 
Paul on September 2, 1941, and the respondent was advised of said 
arrival and it again notified the carrier that it would accept the car. 

8. On September 3, 1941, the respondent advised the complainant 
that it would not accept the car because the draft and the papers 
entitling the respondent to the delivery of the car from the carrier 
were not immediately available to the respondent. 

9. On the same date, September 3, 1941, the complainant released 
the car to the respondent but the respondent still failed and refused 
to accept and pay for the same. 

10. The respondent had the car available to it from August 24, 1941, 
to September 2, 1941, and during this time exercised dominion and 
acts of ownership over the car, yet, irrespective of these facts, the 
respondent subsequently and on September 3, 1941, refused to accept 
delivery and pay for the car of pears. 

11. By reason of the refusal of the car of fruit by the respondent, 
the complainant was compelled to sell the car on the auction market 
at St. Paul and received from the sale the sum of $296.95. The dif- 
ference between the contract price of the car, $622.60, and the amount 
received by the complainant on the resale of the car, $296.95, is 
$325.65, and is the amount of damages suffered by the complainant, 
no part of which has been paid, 

12. The formal complaint was filed on December 9, 1941, which 
was within 9 months after the accruing of the complainant’s cause 
of action. 

CONCLUSION 


The respondent has violated Section 2 of the ‘Perishable Agricul- 
tural Commodities Act, 1930, as amended, by rejecting without reason- 
able cause the carload of pears involved herein. The complainant has 
sustained damages thereby to the extent of $325.65, and it should be 
awarded reparation in that amount with interest thereon. The facts 
and circumstances, as herein set forth, should be published as pro- 
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vided by the Perishable Agricultural Commodities Act, 1930, as 
amended. 
ORDER 


Ir Is Orverep that the complainant, Prentice Packing & Cold Stor- 
age Co., a corporation of Yakima, Washington, be, and it hereby is, 
awarded reparation against the respondent, Sechter Co., Inc., of 
529 Jackson Street, St. Paul, Minnesota, in the sum of $325.65, with 
interest thereon at the rate of 5 percent per annum from September 
3, 1941, until paid. 

Ir Is FurrHer Orperep that the respondent shall pay said sum, 
together with interest thereon, to the complainant, as reparation, 
within 30 days from the date of this order. 

Ir Is Furruer Orperep that the facts and circumstances, as herein 
set forth, shall be published by the Agricultural Marketing 
Administration. 

Irv Is FurrHer Orperep that a copy hereof shall be served on the 
parties by registered mail or in person, and that except as to the date 
of payment of reparation, this order shall become effective 10 days 
from and after such completed service. 

\ Tuomas J. Fiavin 
Assistant to the Secretary of Agriculture 


(A. D. 192) 


H. H. Stmmons Anp Sons, Complainant, vy. J. I. Iro, doing business as MIssIon 
BROKERAGE CoMPANY, Respondent. P. A. C. A. Doc. No. 4166. Decided 
August 5, 1942. 


PROCEEDINGS 


On March 18, 1942, the complainant, H. H. Simmons and Sons, 
Sunnyside, Washington, filed a complaint under the Perishable 
Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a et seq.), 
against the respondent, J. I. Ito, doing business as Mission Brokerage 
Company, Los Angeles, California, for $393.75, the unpaid price of 
a truckload of rutabagas sold and shipped by complainant from 
Sunnyside, Washington, to respondent at Los Angeles, California. A 
copy of the complaint and an official report of investigation were 
personally served on respondent by an employee of the Department 
on April 23, 1942, but no answer has been filed. Accordingly, pur- 
suant to section 47.25 (c) of the rules of practice (7 CFR 47.25 (c) ; 
6 F. R. 3508), the facts alleged in the complaint are deemed to have 
been admitted. It is disclosed in the report of investigation that 
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respondent paid complainant $100 on the claim involved after the 
complaint was filed. 


FINDINGS OF FACT 


1. The complainant, H. H. Simmons and Sons, is a partnership 
composed of H. H., W. V., and F. J. Simmons, whose address is 
Sunnyside, Washington. 

2. Respondent, J. I. Ito, is an individual doing business as Mission 
Brokerage Company, whose address is 223 Wholesale Terminal 
Building, Los Angeles, California, and is licensed as a dealer under 
the Perishable Agricultural Commodities Act, 1930. 

3. On December 19, 1941, respondent purchased from complainant, 
for shipment from Sunnyside, Washington, to Los Angeles, Calli- 
fornia, one truckload of rutabagas at a total price of $393.75. 

4. The rutabagas were shipped to and accepted by respondent who 
gave a check for $393.75 in payment for them, but payment was 
stopped on the check. 

5. In March 1942, respondent paid complainant $100 of the 
amount, leaving an unpaid balance of $293.75. 

6. The complaint herein was filed on March 18, 1942, within nine 
months after the cause of action accrued. 


CONCLUSIONS 


Respondent’s failure to pay the full purchase price of the rutabagas 
bought from complainant constitutes a violation of section 2 of the 
act. Complainant should be awarded reparation for the unpaid 
balance, with interest, and the facts should be published. 


ORDER 


Ir Is Orperep that respondent, J. I. Ito, within 30 days after the 
date of this order, shall pay to complainant, H. H. Simmons and 
Sons, $293.75 as reparation, with interest thereon at 5% per annum 
from December 19, 1941, until paid. 

Ir Is Furruer Orperep that the facts and circumstances set out 
herein shall be published. 

Ir Is Furruer Orverep that copies hereof shall be served on the 
parties by registered mail or in person and that this order, except 
as to the date of payment of reparation and as to service on the 
parties, shall become effective 10 days after completion of service. 

Tuomas J. FLAVIN 
Assistant to the Secretary of Agriculture 
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R. E. WILtson CoMPANY, Complainant, v. ALLAN GERBER COMPANY, Respondent. 
P. A.C. A. Doc. No. 4179. Decided August 5, 1942. 


PROCEEDINGS 


On March 19, 1942, the complainant, R. E. Willson Company, 
San Antonio, Texas, filed a complaint under the Perishable Agri- 
cultural Commodities Act, 1980 (7 U. S. C. 1940 ed. 499a e¢ seq.), 
against the respondent, Allan Gerber Company, Kansas City, 
Missouri, seeking reparation for the unpaid brokerage on a truckload 
of fresh vegetables sold by complainant as broker for respondent and 
shipped from Kansas City to San Antonio. 

A copy of the complaint was served on respondent by registered 
mail on May 11, 1942, but no answer has been filed. In accordance 
with section 47.25 of the applicable rules of practice (7 CFR 47.25; 
6 F. R. 3508), the allegations of the complaint are deemed 
admitted. 


FINDINGS OF FACT 


1. The complainant, R. E. Willson Company, is a partnership com- 
posed of R. E. Willson and Willson Davis, partners, whose address is 


P. O. Box 22, San Antonio, Texas. 

2. The respondent is an individual, Allan Gerber, doing business 
as Allan Gerber Company, whose address is 611 East 43rd Street, 
Kansas City, Missouri, and is licensed under the Perishable Agricul- 
tural Commodities Act, 1930. 

3. On June 28, 1941, respondent employed complainant as respond- 
ent’s broker to sell a truckload of turnips, radishes, and green beans to 
be shipped from Kansas City, Missouri, to San Antonio, Texas, at 
an agreed brokerage of $18.60. 

4. On June 29, 1941, complainant sold the truckload of vegetables 
for respondent to Kimbriel Produce Company, San Antonio, Texas. 

5. Pursuant to the sale made by complainant, respondent shipped 
the vegetables from Kansas City to Kimbriel Produce Company, San 
Antonio, where they were accepted by the purchaser. 

6. Respondent has not paid the agreed brokerage fee of $18.60. 

7. Complaint herein was filed on March 19, 1942, within nine months 
after the cause of action accrued. 


CONCLUSIONS 


Respondent’s failure to pay the agreed brokerage constitutes a vio- 
lation of section 2 of the act. Complainant should be awarded 
reparation for the amount of brokerage and the facts and circum- 
stances should be published. 
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ORDER 





Ir Is Orperep that respondent, Allan Gerber, doing business as 
Allan Gerber Company, within 30 days after the date of this order, 
shall pay to complainant, R. E. Willson Company, $18.60 as repara- 
tion, with interest thereon at 5% per annum from June 29, 1941, until 
paid. 

Ir Is Furruer Orverep that the facts and circumstances as set out 
herein shall be published. 

Ir Is FurrHer Orperep that copies hereof shall be served on the 
parties by registered mail or in person and that this order, except as 
to the date of payment of reparation and as to service on the parties, 
shall become effective 10 days after its date. 

Tuomas J. FLAvis, 
Assistant to the Secretary of Agriculture. 

















(A. D. 194) 









BALLANTINE Propuce Company, INnc., Complainant, v. Harry FINeERMAN & 
Company, Inc., Respondent. P. A. C. A. Doc. 3972. Decided August 7, 1942. 















PROCEEDINGS 


On April 16, 1941, the complainant, Ballantine Produce Company, 
inc., New York, New York, filed a complaint under the Perishable 
Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a et seq.), 
against the respondent, Harry Finerman & Company, Inc., Chicago, 
Illinois, for the unpaid balance of the purchase price of a carload of 
spinach and cabbage shipped by complainant from McAllen, Texas, 
to respondent in Chicago. It is alleged that respondent sold the 
spinach and cabbage for complainant’s account and remitted the net 
proceeds of $529.23, which is $216.17 less than the purchase price 
respondent agreed to pay. Respondent answered that the spinach 
was not of the type ordered and that the cabbage was not ordered. 
It said it sold the produce for complainant’s account at complainant’s 
instruction after it had notified complainant that the produce was not 
what had been ordered. It filed a countercomplaint for $181.06, 
the sum of its selling charges and the difference between the value 
of the type of spinach ordered and the type of spinach shipped. 

As the amount in controversy is less than $500, no oral hearing was 
held, evidence being submitted in writing. 

Both parties submitted voluminous evidence in the form of deposi- 
tions and exhibits. Complainant claims that respondent wanted a 
carload of flat leaf spinach, but when informed that complainant could 
not get a full car of such, agreed that cabbage should be sent in suf- 
ficient quantity to fill the car. Respondent denies this claim as to the 
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cabbage, but affirms that it ordered the spinach. When the produce 
arrived in Chicago, on January 30, 1940, respondent had the spinach 
inspected at 5:30 a. m. by a private inspection service, which reported 
that the spinach was not of the flat leaf type. A representative of 
respondent telephoned a representative of complainant and refused to 
accept the produce on the claim that the spinach was not flat leaf. 
Respondent claims that it was then instructed by complainant to 
handle the car for complainant’s account. Complainant claims that 
it was agreed in the telephone conversation that a Government 
inspection should be had, and that if such inspection showed the 
spinach to be U. S. No. 1 flat leaf, respondent should pay the contract 
price, but that if such inspection showed otherwise, complainant would 
assume all responsibility. At 9:40 a. m. on January 30, 1940, a Gov- 
ernment inspector inspected the spinach then left in the car. His 
certificate shows that the spinach was flat leaf, U. S. No. 1 grade. 
On the following day, respondent had two other representatives of a 
private inspection service inspect the spinach, and they reported that 
it was not flat leaf. 

In the Federal inspection certificate, under “Remarks,” it is stated 
“Most plants show most heart leaves slightly crumpled.” Respon- 
dent claims that this statement shows that the spinach was not flat 
leaf, and it presented various witnesses who testified that the spinach 
was: not flat leaf. It does not appear, however, that any attempt 
was made to appeal from the official inspection or to obtain an official 
reinspection. Complainant’s contention is that, since the Federal 
inspection showed the spinach to be the type ordered, respondent 
had no right to reject the car and is liable for the full contract price. 

Various objections were made to questions, answers, and other 
matters in connection with the pleadings and depositions. Such 
objections appear to be without merit, and all of them are overruled. 

The inspection certificate issued by the Government inspector 
certifies that the spinach was flat leaf, the type covered by the con- 
tract. A certification by a Federal inspector that spinach was flat 
leaf is not overcome by the testimony of private individuals that they 
would not classify the spinach as flat leaf. Therefore, the record 
shows that complainant tendered the type of spinach ordered, which 
respondent should have accepted. 


FINDINGS OF FACT 


1. Ballantine Produce Company, Inc., the complainant, is a cor- 
poration whose post office address is 66 Harrison Street, New York, 
New York. 

2. Harry Finerman & Company, Inc., respondent, is a corporation 
whose post office address is 15 South Water Market, Chicago, Illinois, 
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and is licensed under the Perishable Agricultural Commodities Act, 
1930. 

8. On January 28, 1940, respondent purchased from complainant, 
for shipment from McAllen, Texas, to Chicago, Illinois, 731 bushels 
of flat leaf spinach, at 90 cents per bushel, and 70 crates of cabbage, 
at $1.25 per crate, or a total price of $745.40 f. o. b. McAllen. 

4. Respondent shipped, in car MP 3291, the amount, type, and 
quantity of spinach and cabbage called for in the contract, and ten- 
dered it to respondent in Chicago on January 30, 1940. 

5. Respondent rejected the spinach and cabbage, but sold it for 
complainant’s account and remitted the net proceeds of $529.23 to 
complainant, but has failed to pay the balance of $216.17. 

6. The cause of action accrued on January 30, 1940, and an informal 
complaint was filed on July 18, 1940, within the nine months allowed 
for filing reparation complaints under the act. 


CONCLUSIONS 


Respondent’s failure to accept and pay the contract price for the 
produce shipped was without reasonable cause and constituted a vio- 
lation of section 2 of the act. For this violation by respondent, eom- 
plainant should be awarded reparation for the balance due, with 
interest, and the facts and circumstances should be published. 


ORDER 


Ir Is Orpverep that respondent, Harry Finerman & Company, Inc., 
within 30 days from the date of this order, shall pay to complainant, 
Ballantine Produce Company, Inc., $216.17 as reparation, with in- 
terest thereon at 5% per annum from January 30, 1940, until paid. 

It Is FurrHer Orperep that the facts and circumstances, as herein 
set forth, shall be published. 

Ir Is Furruer Orperep that a copy hereof shall be served upon 
the parties by registered mail or in person and that, except as to the 
date of payment of reparation and as to service hereof, this order 


shall become effective 10 days after its date. 
Tuomas J. Fiavin 


Assistant to the Secretary of Agriculture 


(A. D. 195) 


L. Maxcy, Inc., Complainant, v. WALLING, INc., Respondent. P. A. C. A. Doe. 
No. 4186. Decided August 7, 1942. 
PROCEEDINGS 
On February 23, 1942, the complainant, L. Maxcy, Inc., Frostproof, 
Florida, filed a complaint under the Perishable Agricultural Com- 
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modities Act, 1930 (7 U. S. C. 1940 ed. 499a e¢ seg.), against the 
respondent, Walling, Inc., Johnstown, Pennsylvania, asking repara- 
tion for the loss incurred on a truckload of tangerines sold and 
shipped by complainant from Frostproof to respondent in Johnstown. 
and rejected by respondent. 

On May 11, 1942, a copy of the complaint was served by registered 
mail on respondent and it was given 20 days to file an answer. No 
answer has been filed. Pursuant to the applicable rules of practice 
(7 CFR 47.25 (c); 6 F. R. 3508), the facts alleged in the complaint 
are deemed to have been admitted. 


FINDINGS OF FACT 


1. L. Maxcy, Inc., the complainant, is a corporation whose address 
is Frostproof, Florida. 

2. Walling, Inc., the respondent, is a corporation whose address is 
Johnstown, Pennsylvania, and is licensed under the Perishable Agri- 
cultural Commodities Act, 1930. 

3. On December 26, 1941, respondent purchased from complainant 
a truckload of U. S. No. 2 tangerines for shipment from Frostproof, 
Florida to Johnstown, Pennsylvania, at an agreed price of $737.50 
delivered at Johnstown. 

4, Complainant shipped the tangerines in accordance with the con- 
tract of sale, but respondent rejected them. Complainant then sold 
the tangerines for net proceeds of $519.54, or $217.96 less than it 
would have received had respondent complied with its contract. 

5. The complaint herein was filed on February 23, 1942, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 


Respondent’s rejection of the tangerines which it had contracted to 
buy was without reasonable cause and in violation of section 2 of the 
act. Complainant should be awarded reparation for its loss, with 
interest, and the facts and circumstances should be published. 


ORDER 


Ir Is Orverep that respondent, Walling, Inc., within 30 days after 
the date of this order, shall pay to complainant, L. Maxcy, Inc., 
$217.96 as reparation, with interest thereon at 5% per annum from 
December 26, 1941, until paid. 

Ir Is FurrHer Orverep that the facts and circumstances as set out 
herein shall be published. 

Ir Is FurrHer Orperep that copies hereof shall be.served on the 
parties by registered mail or in person, and that this order, except 
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as to the date of payment of reparation and as to service on the 
parties, shall become effective 10 days after its date. 
Tuomas J. FLavin 
Assistant to the Secretary of Agriculture 





(A. D. 196) 


8. H. & E. H. Frost, a corporation, Complainant, vy. Carey Fruit Co., a corpora- 
tion, Respondent. P. A. C. A. Doe. No. 4188. Decided August 19, 1942. 


PROCEEDINGS 


The reparation complaint in this proceeding, by S. H. and E. H. 
Frost, a corporation, of New York, New York, against the Carey 
Fruit Co., a corporation, of Plant ‘City, Florida, is filed under the 
provisions of the Perishable Agricultural Commodities Act, 1930 (7 
U.S. C. 1940 ed. 499a et seg.). 

It is alleged that in April 1941 the respondent agreed to ship to 
the complainant at New York City, from Florida, tomatoes to be sold 
by the complainant at New York, New York, for the respondent’s 
account; that the complainant advanced the sum of $2,000 to the 
respondent in accordance with their agreement that the respondent 
would repay the complainant “from the net proceeds” of the sale of 
the tomatoes; that the respondent shipped and the complainant re- 
ceived and sold 599 lugs of tomatoes for net proceeds amounting to 
$518.19 less than the $2,000 advanced; that the respondent thereafter 
failed and refused to pay the complainant the difference, except the 
sum of $50, leaving an unpaid balance of $468.19. 

A copy of the complaint was served upon the respondent by regis- 
tered mail on May 29, 1942. The respondent has failed to file an 
answer to the complaint. By such failure to file an answer, the re- 
spondent waived its right to a formal hearing and is deemed to have 
admitted the facts alleged in the complaint. Reparation will be 
awarded the complainant accordingly. 


FINDINGS OF FACT 


1. The complainant, S. H. and E. H. Frost, is a corporation having 
its principal place of business at 319 Washington Street, New York, 
New York. 

2. The respondent, Carey Fruit Co., is a corporation having its 
principal place of business at Plant City, Florida, and during all of 
the times and dates referred to in the complaint was licensed in 
accordance with the licensing provisions of the Perishable Agricul- 
tural Commodities Act. 
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8. On or about the month of April 1941, the complainant and re- 
spondent entered into an agreement whereby the respondent under- 
took to load, ship, and consign from Florida points, truckloads of 
tomatoes to the complainant at New York City for sale by the com- 
plainant for the respondent’s account, and, as a part of such agree- 
ment, the complainant advanced to the respondent the sum of $2,000. 
It was agreed that the complainant would be repaid the amount ad- 
vanced to the respondent from the net proceeds of the tomatoes con- 
signed in accordance with their agreement. According to the com- 
plaint it was further’ understood and agreed that the respondent 
would “repay the complainant on demand any deficit remaining be- 
tween the net proceeds of its shipments and the amount of the com- 
plaint’s advance.” 

4. In accordance with such agreement, the respondent shipped to 
the complainant in interstate commerce 459 lugs of Surf Board 
Brand tomatoes and 140 lugs of Diamond Brand tomatoes, which the 
complainant received and sold at New York, New York, for the gross 
amount of $1,806.25. The complainant made a report to the respon- 
dent, on or about May 5, 1941, showing the gross proceeds and the dis- 
bursements made therefrom, including cost of inspection, labor, cart- 
age, and commission deduction, totaling $324.44, leaving net pro- 
ceeds of $1,481.81. 

5. Thereafter the respondent failed and refused to pay the com- 
plainant the difference between the $2,000 advanced and the amount 
of the net proceeds, except the sum of $50, leaving a net unpaid bal- 
ance of $468.19 due and owing the complainant from the respondent. 

6. The complaint was filed with the Agricultural Marketing Ad- 
ministration within 9 months from the date that the cause of action 
accrued. 

7. A copy of the complaint and a report of the investigation made 
by T. C. Curry, Acting in Charge Regulatory Division, Fruit and 
Vegetable Branch, were regularly served upon the respondent by 
registered mail on May 29, 1942. 


CONCLUSIONS 


It is concluded that the respondent’s failure and refusal to account 
and pay the complainant, in full, the amount advanced by the com- 
plainant to the respondent, in accordance with the terms and condi- 
tions of their agreement, was and is in violation of section 2 of the 
act; that reparation should be awarded the complainant in the 
amount of the unpaid portion of the sum so advanced; and that the 
facts and circumstances, as herein set forth, should be published by 
the Agricultural Marketing Administration. 
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ORDER 


Ir Is Orpverep that S. H. and E. H. Frost, a corporation, of New 
York, New York, be, and it hereby is, awarded reparation against 
the respondent, Carey Fruit Co., a corporation of Plant City, Florida, 
in the sum of $468.19, with interest thereon at the rate of 5 percent per 
annum from May 5, 1941, until paid. 

Iv Is FurruHer Orperep that the respondent shall pay said sum, 
with interest thereon, to the complainant as reparation within 30 days 
from the date of this order. 

Ir Is FurrHer Orverep that the Agricultural Marketing Adminis- 
tration shall publish the facts and circumstances as herein set forth. 

Ir Is Furruer Orperep that a copy hereof be served upon the 
parties by registered mail, or in person, and that, except as to the 
date of payment of reparation, this order shall become effective 10 
days from and after such completed service. 

Tuomas J. Fiavin 
Assistant to the Secretary of Agriculture 


(A. D. 197) 


ALTON-MALCHOW CompPaANy, Complainant, v. HARTMANN Driep Freir CoMpPaANny, 
Respondent. P. A. C. A. Doe. No. 3922. Decided August 29, 1942. 


PROCEEDINGS 


On March 5, 1941, the complainant, Alton-Malchow Company, a 
partnership, Chicago, Illinois, filed a complaint under the Perishable 
Agricultural Commodities Act, 1930 (7 U.S. C. 1940 ed. 499a et seq.), 
against the respondent, Hartmann Dried Fruit Company, a corpora- 
tion, Macedon, New York, asking reparation for brokerage due on 
frozen black raspberries and frozen strawberries sold by complainant 
as broker for respondent. Respondent answered that, because of 
crop shortages, it had been able to deliver only a portion of the 
berries sold, and offered to pay brokerage on the amounts delivered. 

As the amount in controversy was under $500, no oral hearing 
was held, the evidence being submitted in writing. 

It is not disputed that complainant, as respondent’s broker, nego- 
tiated the contracts. They were typed on respondent’s printed 
forms, and were made “subject to the printed conditions on this and 
the reverse side of this contract.” One of the conditions printed 
on the back of the form was that “in the event of shortage of crop 
or supplies, . . . or any other cause which renders the full per- 
formance of this contract impossible, the buyer hereby agrees to 
accept a pro-rata delivery without claim or right to damages by 
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reason thereof.” Apparently relying upon this condition, respondent 
wired complainant, when time for shipment came, that, because of 
a shortage in the raspberry crop, it “looks as though twenty percent 
delivery on Welch contract would be maximum,” but that if the 
buyer would increase the price 1¢ per pound, “feel fifty to sixty 
percent delivery possibly better can be obtained.” Respondent de- 
livered less than the contractual amounts on each contract. Whether 
the buyers were satisfied is not shown in the record. Respondent 
claims that it owes brokerage on the amounts delivered only. Com- 
plainant contends that respondent’s telegram shows it could have 
delivered more than it did, and says that while it would have gone 
along with respondent if prorata delivery had been justified, it is 
entitled to brokerage on the amounts specified in the contracts. 

The general rule is that a broker is entitled to brokerage when he 
negotiates a valid contract, without regard to whether delivery on 
the contract is subsequently made. 8 Am. Jur. 1094; 12 C. J. S. 
185, 225. Accordingly, complainant made out a prima facie case for 
recovery of the full brokerage by showing that it had negotiated 
the contracts. If respondent desired to show that the contracts in 
question did not come under the general rule, it had the burden of 
showing this by a preponderance of the evidence. It claimed that, 
in case of a crop shortage, it is a custom in the frozen fruit business, 
especially when there is a provision for pro-rata delivery in the con- 
tract, to pay brokerage on the amount delivered only. About all the 
information in the record on this point, other than respondent’s alle- 
gations, is contained in a report of investigation made by the Agri- 
cultural Marketing Administration and submitted after the examiner 
had filed a statement that the presentation of evidence was complete. 
This information is conflicting. It is certainly not clear enough to 
support a finding that a mere crop shortage, its extent not shown, 
excuses the payment of brokerage on all but what a seller chooses 
to ship, regardless of his ability to ship more. To help respondent 
in this proceeding, a finding on the effect of a crop shortage would 
have to go that far, for the evidence shows what respondent shipped 
and what the contracts called for, but is quite indefinite on whether 
respondent’s failure to ship was in proportion to the crop failure. 
Respondent’s statement that it could deliver more at a higher price 
is rather convincing evidence that it could have abtained more for 
delivery. 

Respondent having failed to show that the brokerage it agreed to 
pay was not to be based on the quantities specified in the contracts 
negotiated, complainant will be awarded reparation for brokerage 
based on those specified quantities. Since the contract price of rasp- 
berries was by the pound, it is necessary to determine how many 
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pounds the 50 gallon barrels sold should contain. Complainant 
claims that the barrels respondent shipped contained fewer pounds 
than they should have, but the most direct evidence on this is a 
sworn statement to the effect that such barrels contained the correct 
poundage. It seems, then, that 27,978 is the correct poundage for 
the 77 barrels shipped, making the berries in one barrel weigh about 
363 pounds. The total contract price for the raspberries is figured 
on this basis, the brokerage being a percentage thereof. The record 
shows that the strawberry contract was amended io change the total 
from 85 barrels containing 450 pounds each to 80 such barrels and 
30 cans of 30 pounds each, making the total poundage 36,900. 


FINDINGS OF FACT 


1. The complainant, Alton-Malchow Company, is a partnership 
composed of Robert L. Alton and Walter O. Malchow. Its address 
is 8308 West Washington Street, Chicago, Illinois. 

2. The respondent, Hartmann Dried Fruit Company, Inc., is a 
corporation whose address is Macedon, New York. At the time of 
the transactions here involved, it was subject to license under the 
Perishable Agricultural Commodities Act, 1930. 

3. On June 18, 1940, complainant, as broker for respondent, nego- 
tiated a contract for the sale of 300 50-gallon barrels of frozen black 
raspberries, at 914 cents per pound, for shipment from Macedon to 
Welch Fruit Products Company in Chicago, Each barrel was to 
contain 363 pounds net, so that the contract called for 108,900 pounds 
of berries for a total price of $10,073.25. 

4. On June 10, 1940, complainant, as broker for respondent, nego- 
tiated a contract for the sale of 85 450-pound barrels of frozen straw- 
berries, at 7 cents per pound, for shipment from Macedon to Products 
Corporation of America, Inc., in Chicago. The contract was sub- 
sequently amended to substitute 30 30-pound tins for 5 barrels. As 
amended, the contract called for 36,900 pounds of berries for a total 
price of $2,583. 

5. Each contract contained a provision that, if there was a crop 
shortage, the buyer agreed to accept prorata delivery. 

6. There was a crop shortage in both kinds of berries, and on the 
two contracts respondent delivered 27,968 pounds of raspberries for 
a total price of $2,587.04 and 18,032 pounds ef strawberries for a 
total price of $1,262.24. 

7. By paying more for berries, respondent could have obtained 
more raspberries for delivery under the contract. 

8. The record does not show whether respondent could have 
obtained more strawberries for delivery under the contract. 
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9. Agreed brokerage was 3% on the raspberries and 4% on the 
strawberries. These percentages, applied to the total prices called 
for in the contracts, result in $302.20 brokerage on the raspberries and 

‘$113.32 on the strawberries, or a total brokerage of $415.52 on the 
two contracts. 

10. The complaint herein was filed on March 5, 1941, within nine 
months after the cause of action accrued. 


CONCLUSION 


Respondent’s failure to pay the $415.52 brokerage earned by com- 
plainant in negotiating the two contracts was a violation of section 
2 of the act. Complainant should be awarded reparation for that 
amount, with interest, and the facts and circumstances should be 


published. 
ORDER 


Ir Is Orperep that Hartmann Dried Fruit Company, Inc., within 
30 days from the date of this order, pay to Alton-Malchow Company, 
as reparation, $415.52, with interest at 5% per annum from July 15, 
1940, until paid. 

Ir Is Furruer Orperep that the facts and circumstances, as set 
out herein, be published. 

Ir Is FurtHer Orperep that copies hereof be served on the parties 
by registered mail or in person and that this order, except as to the 
date of payment of reparation and as to service on the parties, shall 
become effective 10 days after completed service. 

Tuomas J. FiLavin 
Assistant to the Secretary of Agriculture 
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